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It, the car, the, three other.

Other -- right, other than Kirsten.

Two other, yes.

Two others.

Yes.

And they were younger than you ére, right?
Yes.

And their ages at‘the time were 18 and 17?2

They’re younger than me, so I couldn’t tell you

exactly, but yes.

Q

A
June, s8o
Q
Ms.
THE
MR.
excused?
THE
THE

MR.

Okay. And were you 20 or 21 at that time, I’m just

Well, my birthday is July so this accident was
I was 20.

Twenty? Okay.

ZOIS: No further questions, Your Honor.

COURT: Anything?

GILLCRIST: No redirect, Your Honor. May she be

COURT: And she may step down and be excused.
WITNESS: Thank you.

GILLCRIST: Um, Your Honor, uh, we kind of have a

joint witness being Dr. McGrail, um, and I may have one or

two minor things after that, but, uh --

THE COURT: Okay.
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MR. GILLCRIST: ~-- if that, if it’s okay, I'm not
resting, but if I could just call Dr. McGrail in my case in
essence slightly out of turn Mr. Porcarelli does the video.

THE COURT: Okay. We, I mean, we’ve taken so many
things out of --

MR. GILLCRIST: I'm sorry, I just --

THE COURT: -- out of turn, but that’s all right.

MR. GILLCRIST: In other words, I don’t, I’m not resting
if that’s okay.

MS. ZOIS: We wouldn’t object, Your Honor.

THE COURT: Certainly.

MR. BRATT: We don’t care.

THE COURT: Mr. Porcarelli.

MR. PORCARELLI: With Your Honor's permission may I
address the jury?

THE COURT: You may.

MR. PORCARELLI: Ladies and gentlemen, good afternoon,
you’ve seen me in the courtroom, I’ve asked some questions
and I haven’t had an opportunity to formally interact with
you in this direct fashion. My name is Guido Porcarelli and
I'm over here with the Defense, obviously.

We want to keep things moving along. We know you

"have professional time, personal schedules, we want to be

respectful of that so I’11l just say a couple things, I’1l sit

down, put a video on, and hopefully we can roll right through
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that.

The video that you’re gonna’ see is Dr. Kevin
McGrail, and you’re gonna’ hear him testify on videotape,
because, frankly, because of his schedule as a head of
Department of Neurosurgery at Georgetown, teaching students
and ih the operating room six times a week on average he
couldn’t be here with us.

Um, as you listen to his testimony I’'d ask you to
do the following. Think about the qualifications that hevhas
relative to everyone else who has testifiéd for you with a
medical degree, okay? Ask yourselves what lengths did he go
to before he reached any opinions and, and what level of
research he did.

Thirdly, and I address this only because when we
started this case in opening statement there was, there were
two occasions when the phrase professional witness was used
by the Plaintiff’s attorneys. I would ask you to listen to
Dr. McGrail, look at him, think about what he’s saying about
what he charges and how much work he does, and truly ask
yourself whether that’s really different from anybody else
who has been in here testifying as a doctor for one side or.
another, and, similarly, whether his charges are unreasonable
given the nature of work that he does and he otherwise
charges the, charges for outside the office. And then decide

for yourself whether he’s truly the professional witness that
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they have suggested that he is. Or, whether is he genuinely
giving you his opinions based on the evidence and the records
that he has. Thank you for YOur attention. And I’d like to
roll the videotape, if it’s okay with you?
MALE VOICE: Your Honor, did you wanna’ --
THE COURT: That’s --
MALE VOICE: -- (unclear - four words)
THE COURT: -- they’re the folks -- I, I can hear it,
and they’re the folks that need to see it.
MALE VOICE: All right, Your Honor.
MR. GILLCRIST: (Unclea; - one word) anybody not see?
(No audible response.)
(Videotaped deposition being played.)
DR. KEVIN MCGRAIL,
a witness produced on call of the Defendant,
having first been duly sworn, was examined
and testified as follows:
DIRECT EXAMINATION
BY MR. PORCARELLI:
Q Good afternoon, Dr. McGrail. We'’ve met
before, but I’d like you to please introduce
yourself to the Court and to the members of the
jury.
A My name is Dr. Kevin McGrail.

Q Dr. McGrail, are you a Board certified
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neurosurgeon?
A Yes.
Q How long have you been a Board

certified neurosurgeon?

A Uh, since, uh, 1994 so I guess roughly
19 years.

Q And was that when you first became
eligible to sit for the Board examination?

A Uh, yes, that would have been my first
time that I would have been eligible to sit for
the Board, (unclear - one word) Board.

Q Did you pass the, your Board
examinations on the first time?

A I did, vyes.

Q All parts?

A Yes.

Q Where do you work?

A Um, I work for MedStar Health, I work
here at Georgetown University Hospital, uh, and I
also work at the Washington Hospital Center.

Q In fact, Doctor, are you the chairman
of the Department of Neurosurgery here at the
Georgetown University Medical Center?

A Yes.

Q How long have you been the chairman of
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the Department of Neurosurgery at the Georgetown
University Medical Center?

A I think I've been chairman probably,
it’s been about 12 years or so.

Q Now, to become chief of the Department
of Neurosurgery did you have to go through a lot
of schooling and specialized training?

A Uh, yes.

Q Is all of that reflected on your
resume?

A It is.

Q During your specialty training in

neurosurgery did you receive any rewards, honors
and fellowships?
A Well, I was, during the time I was in

medical school I was, uh, uh, elected to the

- medical school honor society, which is Alpha

Omega Alpha. Uh, I also received in college the
Paul Warren award in genetics when I was an

undergraduate.

Q Are your, uh, awards and honors and
fellowships reflected on your resume?

A Yes, sir.

Q As the head of the Department of

Neurosurgery here at Georgetown do you teach?
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A I do.

Q Who do you teach?

A Uh, I teach the, uh, the neurosurgeons
in training who are our neurosurgery residents as
well as the medical students here at the
University.

Q How much of your professional time is
spent teaching tomorrows neurosurgeons?

A Uh, I'd say, uh, you know, it varies
quite a bit, but probably, uh, 20% to 25% of my
time is spent teaching.

Q Do you research, write, publish and

lecture in the field of neurosurgery?

A I do.

Q‘ Is all of that reflected on your
resume?

A It is, yes, sir.

Q Do you belong to any professional or

medical societies?

A I do.

Q Have you engaged in public service and
university service?

A Yes.

0 And is much of all that detailed also

on your resume?
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A It is.

Q As the head of neurosurgery are you
asked to review medical legal matters for
attorneys who represent Plaintiff’s or
Defendant’s?

MS. ZOIS: Objection, (unclear - one word.)

THE WITNESS: Yes.

BY MR. PORCARELLTI:

Q Do you charge for your time when you

review records, examine patients and give

testimony?

A I do.

Q Are you charging ué for your time here
today?

A Yes, sir.

Q Well, then let’s keep things moving
along quickly. Um, do you have a license to

practice medicine?

A I do.

o] Where are you licensed to practice
medicine?

A I'm licensed to practice medicine in

the District of Columbia.

Q How long have you been licensed to

practice medicine?
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A Uh, well I’ve been licensed to practice
medicine in, in numerous states over time. I
thinklI received my first medical license right
after, um, I finished medical school, uh, in
Massachusetts. I’ve been licensed in the
District of Columbia since I came here, which
would have been 1992.

Q Okay. And, uh, in addition to the
District of Columbia you mentioned that you were

licensed to practice in Massachusetts.

A At one time, yes.
Q Any other, uh, states or jurisdictions?
A Uh, Maryland at one time and Virginia

at one time.

Q And is there any reason that you don’t
have those licenses in those other jurisdictions
anymore?

A ' Yes, I let those licenses lapse,
because I just wasn’t practicing in those, in
those areas.

Q Okay. As a Board certified and
licensed neurosurgeon do you treat patients?

A I do.

Q What percentage of your time as the

head of the Neurosurgery Department is spent
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working with or on patients?

A I’d say 50% of my total professional
time at the hospital I, I'm directly dealing with
patients, either seeing them in clinic, uh,
treating them on the floor or examining on, them
on the neurosurgical wards or performing
surgeries.

Q Do you treat patients with brain
injuries?

A Yes, sir.

Q | Do you treat patients with spinal
injuries or spinal problems?

A Absolutely, yes.

Q Do you operate on the brain?

A Yes.

Q Do you operate on the spine?

A I do.

Q Do you operate on people who have disc

bulges, tears and herniation’s?
A I do.
Q Do you operate on people suffering from

degenerative disc disease?

A Yes.
Q Do you operate on people with broken
backs?
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A Yes.

Q Are you able to give us, Dr. McGrail, a
sense of how much of your time in the Medical
Center is spent examining, treating or operating
on people with spinal problems or spinal
injuries?

A Well, I’'d, I’'d say that, that half of
my practice involves directly caring for, half of
my professional time at the hospital I directly
care for patients, um, and, uh, in the operating
room, and that includes all neurosurgery. Uh,
about half of my practice is spinal. So, half of
that 50% or 25% of my total time would be dealing
with spinal problems. |

Q Now, of all the body parts, uh, that we
have, um, which one is the most common body part
that you find yourself examining when a patient
is in your examining room?

A The most common problems that any
neurosurgeon would see, unless their practice is
extremely specialized, uh, would be problems
involving a lumbar spine.

Q And --

A And that’s me.

Q Okay. And the lumbar spine, uh, when
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you say that you’re referencing the lower back?
A That'’s correct. -
Q How often are you in an operating room
in an average week?
A Uh, I typically operate on Monday’s,
Wednesday's and Friday’s. Um, and, and on those
days I'm in the operating room most of the day.
Q Dr. McGrail I'm gonna’ show you, uh,
what’s been previously marked as Plaintiff’s
Exhibit Number 2. I think you’ve seen this as
recently as last week. Is that your resume?
A It is.
Q Okay. And, uh, have there been any,
any changes, sir, within the last week?
A No.
Q Okay.
MR. PORCARELLI: We’d like to move that into
evidence at this time.
MS. ZOIS: No objection.
MS. HOWARD: No objection.
(Item admitted into
evidence as Plaintiff's
Exhibit Number 2.)

MR. PORCARELLI: And I'd like to offer Dr.

Kevin McGrail as an expert in the field of
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medicine and in the subépecialty field of
neurosurgery. |

MS. ZOIS: I have a couple of quesfions on
voir dire.

VOIR DIRE

BY MS. Z0OIS:

Q Um, Doctor, what did you do your
fellowship in?

A Uh, I did my fellowship in
cerebrovascular neurosurgery.

Q And what does that mean?

A That’s a special area, specializedkarea
of neurosurgery that deals particular with the
blood vessels of the brain.

Q And that’s what you specialize in, is
that correct?

A Uh, well, I specialize in neurosurgery
and I sub-specialize, in addition to general
neurosurgery and the area of cerebrovascular
neurosurgery.

Q And on your resume, um, on the articles
that you’ve written none of them deal with
chronic pain in the low back, is that correct?

A Um, I think that would be correct, yes.

Q And you don’t manage patients for pain
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medications for chronic pain, is that right?

A Uh, not over the long term, only over a
short term. Yeah, and over the long term I would
discharge that to a pain medica (sic), to a pain
management specialist.

Q And you don’t do any kind of pain
injection procedures, is that correct?

A No, ma’am.

Q And you don’t know what a discTRODE

procedure is, is that right?

A I do not, no.

Q And you don’t discograms, is that
correct?

A I don’t. TI refer patients for

discograms, but I don’t do them myself.

Q And you refer patients out for ongoing
pain management treatment, is that right?

A Yes, if it’s chronic I typically would
just, I, I would, even if I'm maintaining that
patient under my own care and observation I would
delegaté that aspect of theii care to a pain
management specialist.

Q And Georgetown has a pain management
department, is that right? |

A It does, yes.
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Q And you’re not familiar with the
charges for pain management procedures?

A Um, no.

Q And you would not testify as an expert
in pain management?

A Not as to the standard of care and pain
management I wouldn’t.

Q And if a person was in need of a pain
management doctor you wouldn’t be the one that

they would be coming to every 30 days is that

right?
A No.
Q And you’re not familiar with the

standards of care in a day to day treatment plan
for pain management patients, is that correct?

A Uh, I wouldn’t say that I'm not
familiar with it, I mean, I refer so many of my
patients and I get the follow up notes from the
pain management doctors, uh -- A

Q Well, let me rephrase the question.

A Mm~hmm.

Q Is it fair to say that you wouldn’t
feel comfortable testifying about the standards
of care in that field, is that correct?

A Correct.
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Q Okay. ‘

MS. ZOIS: No objection to, um, Dr. McGrail
being offered for, um, his expert testimony in
the field of neurosurgery.

MR. PORCARELLI: And also in the’general
field of medicine as well. 1’1l reoffer Dr.
Kevin McGrail as an expert in the field of
medicine and in subspecialty field of
neurosurgery.

MS. ZOIS: No objection to the neurosurgical
designation.

BY MR. PORCARELLI:

Q Dr. McGrail, in the fall of 2012 did I
contact you and ask whether you would be willing
to conduct an independent medical evaluation of
the Plaintiff?

A Yes, sir.

Q And, and we call that sometimes an I-M-
E, okay, and I may refer to an I-M-E, uh, from
time fo time today, and when I do that I'm
referring to the independent medical evaluation.
By the way, Doctor, how many times before I
contacted you in the fall of 2012 had I or any
member of our law firm ever contacted you to

perform an I-M-E on a patient or to review
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records in connection with a medical legal issue?
A Uh, I believe there was one other
occasion.
o) All right. Uh, let’s go back to this
case and Ms. Exline-Hassler. Did I send you

records to review?

A Yes, sir.

Q Did you persocnally review them?

A I did.

Q Did you personally examine the
Plaintiff?

A Yes.

Q Do you recall when you did that?

A Uh, I'd have to check back the specific
date on my note.

Q Does‘November 1, 2012 refresh your
recollection in that regard?

A That’s, uh, it, it s (sic), I, I know
it was November, and, uh, I think that sounds
correct. |

Q And when you performed your examination
on her was anybody else present in room?

A Yes, sir.

Q- Who else was present?

A Uh, her husband.
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Q Did you look at films,\scans and
diagnostic studies of the Plaintiff in connection
with your review of this case?

A I did.

Q And after doing all that did you reach
some conclusions regarding the Plaintiff’s

complaints of back pain?

A I did.

Q Did you write those conclusions down?

A I submitted them in a written report,
yes.

Q Let me show you what I’ve, what’s been

previously marked by opposing Counsel as
Plaintiff’s Exhibit Number 4. Take a moment,
doctor, and review that.

(Brief pause.)

A Yes.

Q What is the date of that report?

A Uh, December 2rd, 2012.

Q Does that report list all of the
records you reviewed before arriving at your
opinions?

A It does.

MR. PORCARELLI: I would move, uh,

Plaintiff’s Exhibit Number 4 into evidence.
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MS. ZOIS: Objection, for the reasons 1
stated previously.

BY MR. PORCARELLI:

Q Doctor, let me, uh, see if we can
guickly run through just how many records you
reviewed, okay? And, uh, you .tell me if this is
consistent with what your report reflects. Did
you review records from the following facilities
or legal events? Number one, Washington County

Health System Meritus Medical Center?

A Yes.

Q Robinwood Family Practice?

A Yes.

Q Antietam Urgent Care?

A Yes.

Q Diagnostic Imaging Services?

A Yes.

0 Both films and the reports?

A That’s correct.

Q Parkway Neuroscience and Spine
Institute?

A Yes.

Q Films and reports?

A Yes.

Q Progressive radiology, films on disc
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and reports?

A

- N I © - o

Q

Yes.

Parkway Surgery Center?

Yes.

Ballenger Creek Chiropractic?
Yes.

Neuro Health?

Yes.

Orthopedic Associates of Frederick/Mid-

Atlantic Musculoskeletal Institute?

A

BooP o0 M 0 ¥ o T 0 ¥ o ¥ OO

Yes.

" The Spine Center?

Yes.

Total Rehab Care at Robinwood?
Yes.

Chesapeake Neurosurgery?

Yes.

Towson Orthopedic Associates?
Yes. |

The Neurology Center?

Yes.

Mid-Atlantic Orthopedic Specialists?
Yes.

Tri-State Neurology Center?

Yes.
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Q Boonsboro Pharmacy?

A Yes.

Q Weis Pharmacy?

A Yes.

Q Did you also look at some deposition

transcripts of Jacqueline Exline-Hassler?

A I did.

Q Kelsey Sapp, Kirsten Sapp?

A I reviewed those depositions.

Q Did you look at the complaint as well?

A Yes.

Q Did you look at answers to
interrogatories and property damage photos and
the police report and the leave log?

A I did.

Q Did yoﬁ look at the deposition
tranScript for Kirsten Sapp, which we already
covered, I'm sorry, that’s a duplicative entry,
is it not?

A It>is.

Q Did you look at answers to
interrogatories regarding property damage and
photos and the police report and the leave log,
which is also a duplicative entry?

A I did.
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Q All right. Okay. Dr. Sloan’s, uh,
medical report from September 11, 2012 and his
billing statements?

A Yes.

Q Did you look at records from Egis
Sciences Corporation regarding some billing?

A Yep, vyes.

Q Dr. J. Khanna?

A Yes.

o] Diagnostic Imaging Services medical
records?

A Yes.

Q Towson Orthopedic Associates and Dr.
Dabbah?

A Yes.

Q And, uh, Johns Hopkins Medicine? Was

that a separate record or was that also, uh, Dr.
Khanna as we covered a moment ago?

A I think that was, that was Dr. Khanna's
records from Johns Hopkins.

Q Now, Doctor,bwould it assist you in
giving your testimony here today to be able to
refer to your report of December 2174, 20127

A Yes.

Q Okay. Well, feel free to do so as we
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go'through your exam. Dr. McGrail, tell us, uh,
to a reasonable degree of medical probability,
what the opinions are that you hold in this case
and then we’ll explore in more detail the basis
for those opinions?

A I, I'd be happy to do that. I think
Ms. Exline-Hassler clearly, uh, has a history of,
uh, of some degenerative disease in her, uh,
lumbar spine. Um, she, uh, she was involved in a
medical -- and she was involved in a car
accident, which is the s (sic), it’s the basis of
this litigation. VUm, the motor vehicle accident,
which is the basis of the litigation occurred on
June 26th, 2009.

Uh, based on the history that I
obtained from her, um, as well as my review of
the medical records and the images I think it’s
likely that that motor vehicle accident did
aggravate her underlying, uh, uh, uh, chronic
condition, which does involve, uh, degenerative
disease of the spine and a history of pain and
discomfort in the lumbar spine.

Um, I think that the, uh, injury that
occurred was most likely musculoligamentous

injury, uh, to the supporting structures of the
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spine, and with such injuries and their symptoms
associated this (unclear - one word) would
typically be expected to resolve, uh, within a
matter of about six to eight weeks.

Uh, despite that she continues to
experience pain and discomfort in the spine, uh,
and particularly in the lumbar spine. Uh, she
has a normal neurologic exam, um, she has normal
electro diagnostic studies. I think that the
current pain and discomfort that she is
experiencing is more likely due to her chronic
degenerative disease in the spine and it’s not
directly related, uh, or indirectly related to
the motor vehicle accident that is the subject of
this litigation.

I, I based, I further base that opinion
on the fact that she had two prior, uh, uh, uh,
histories of trauma to the lumbar spine
associated with the need, uh, for, uh, for, uh,
seeing physicians for that, and first of this,
that’s referenced in a medical record was in
2005, uh, when she was in another motor vehicle
accident she sought medical attention for that,
and, uh --

Q And we’ll get into that in just a
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second, Doctor, and I certainly don’t mean to cut
you off, but I just wanna’ make sure that we kind
of have the overview understanding of, of your
general opinion.

A Mm-hmm.

Q So, and correct me if I'm wrong, but
you’re saying, to a reasonable degfee of medical
probability, that she sustained some type of
injury in this accident to her low back?

A In, yes, in June, uh,‘in June of 2009.

Q And that was, as you characterized, a
musculoligamentous injury?

A I think that’s most likely.

Q Okay.

A Uh, she clearly had, uh, she clearly
told me that she had pain and discomfort, uh,
following that accident.

Q And then in addition to that she had
this underlying condition, which was there before
the accident, which you characterize as
degenerative disc disease?

A Yes, no question about. She had an MRI
shortly after the accident, uh, I think 18 days
following that, uh, the, the, the accident, which

occurred in June of 2009 she had an MRI scan that
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was perfbrmed 18 days later, uh, and that MRI
scan demonstrated degenerative changes in the
lumbar spine. Such degenerative changes are not
changes you see with an acute trauma, they take
years to develop.

Q And, so, the car accident aggravated
those pre-existing conditions?

A I think the car accident did aggravate
it. I think it was responsible for some pain and
discomfort that she experienced afterwards.

Q So, the musculoligamentous portion of
her injury would have resolved to a reasonable

degree of medical probability within what

timeframe?
A Generally six to eight weeks is what we
normally -- now, there’s could be some variance,

all patients are different.

Q Okay.

A Uh, but it certainly wouldn’t be
something that should persist for, for months and

months or, or years.

Q Well, we know that, um -~ let’s look at
your exam, ‘cause we know that you examined, um,
uh, Ms. Exline-Hassler. And before I have you

explain what your exam specifically consisted of
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I’d like to direct your attention to some medical
records and ask you some questions about those
medical records.

 Before you arrive at the cause 6f
someone’s complaints is it important to know
their past medical history?

A Yes, sir.

Q Why is that important?

A Well, it’s important, it forms a basis.
Uh, in order to treat the patients, and, and to
deal with whatever complaints they’re dealing,
that they’re coming to you with it’'s very
important to know what problems that they’ve had
in the past prior to that to formulate a
reasonable treatment plan.

Q Doctor, I would like to show you what
was Bates stamps Exline-~Hassler Prior Medical
Records 0087 through Exline-Hassler Prior Medical
Records 00129, and I’d like to ask you some
questions about these records. Would you please

look at, uh, page 087 and 088.

A Yes, sir.
Q What’s the date of, um, of those
documents?

A Uh, the date of this doc (sic), the
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date of sérvice, uh, on page 88, 0088 is, uh,
date of service is January 8, 2008. Um, and the
Urgent Care Washington County Hospital Urgent
Care, uh, is dated --

Q In the center of the top, Doctor?

A Yes, same time, same date January 8th,
2008.
Q And these two records, uh, came from

Washington County Hospital and Urgent Care at

Robinwood?
A Yes, sir.
Q Did you review these records in coming

to your opinions?

A Yes, sir.

Q What did you learn after you reviewed
these records about the Plaintiff’s pa (sic),
past history of back trouble?

A Uh, well that she had, she had
sustained what I, what, what seems to Be a
significant trauma to her, uh, to her back, um,
which necessitate this evaluation. Um, this was
something that we also discussed, uh, during her
IME, she did relay this, relate this to me in the
histo:y that I obtained from her.

Q And did the doctors at, uh, Washington
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County Hospital document anything with regard to

spasms at page 0877

A Yes they mentioned spasms.
Q What’s the significance of a spasm,
Doctor?

A Well, it generally indicates that the
patient’s having pretty significant pain and
discomfort, and that, it’s a guarding mechanism
in the lumbar spine. When somebody injures the
spine the supporting muscles go in a spasm, and
it’s a mechanism, a reflex mechanism to hold the
spine very, very still to prevent it from moving.

Q Doctor, take a look at page 0088. Was
there any evidence that, uh, the Plaintiff was
experiencing burning across her low back?

A (No response.)

Q Under the “History of Present Illness”

at page 0887

A Mm. Yeah, she had a burning sensation
across her low back. She was only -- well --
Q What’s the significance of, of a

burning symptomatology in the low back?
A Well, I, I think it’s in, in general,
it’s, it’s, it’s indicate, it’s indicative of a

significant injury to the back when a patient has
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those symptoms. It can be an indication of, uh,
compression of the nerves, uh, uh, the |
paraspinous nerves that innervate the ﬁuscles,
um, and, and I think that’s typical of a back
injury.

Q Are you --

A Acute back injury.

Q -- are you able to show us on the spine
model that you have, uh, where those two areas
are that you just referenced?

A  Well, a burning sensation in the lower
back, this is a model of the spine, and the
burning sensation would be in the, this, this is
the back of the spine right here, and this is the
front of the spine. Patient’s back would be
here, abdomen or the belly area of the patient
would be here; and the burning sensation would be
something that they probably would be experienced
right here in the, in the soft tissues overlying
the spine.

Q Doctor, if you could put the model down
just for a moment, we’ll be using that again.

I'd like to direct your attention to, uh, page
0100.

A Mm-~hmm.
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Q Do you see that report from Robinwood

Family Practice dated March 26th, 2008?

A Yes.

o) Did you, um, read this report and rely
on it?

A I did.

Q What did you learn from this report?

A Um, well, it, the report simply says
this is from Robinwood Family Practice, uh, and
it says, “The patient...” referring to Ms.
Exline—~Hassler “...has low back pain since being
in a motor vehicle accident three years ago. Um,
it’s gotten worse this past year, and worse than

(sic), um, in the morning. Take six Advil a day.

‘No numbness or tingling. Occasionally into the

buttocks. No weakness.”

Q So, now we know that, um, there’s a
medical record saying that she was in a car
accident in 2005 with a documented baék complaint
and a fall down the stairs in about 2008, right?

A Yes, sir.

Q What else did Ms. Exline-Hassler tell
her primary care provider at the Robinwood Family
Practice regarding her low back at page 01002

A Well, she mentioned that, uh, according
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to what the doctor documented, she mentioned that
she had been in a motor vehicle accident three
years ago, and that the back pain had gotten
worse.

Q Was there any type of treatment that
you could see having been prescribed to address
those complaints, either at 0100 or at 0101?

A Yes.

Q What did, what did the doctor
prescribe?

A He prescribed Percocet, which is a
narcotic medication, uh, Ultram, which also is a
medication that’s commonly used to treat back
pain, uh, and Skelaxin, which is a muscle
relaxant also used to treat acute back pain.

Q If you would, Doctor, turn to page 0102
I'd like to ask you a question as to whether
there’s any evidence of any additional treatment
being prescribed to Ms. Exline-Hassler for that

low back injury.

A This is, uh -- you’re referring to
001027
Q 102, yes, Doctor. Last couple lines on

the, uh, tests ordered.

A Uh, physical therapy was ordered.
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Q Okay.
A Common treatment.
Q Doctor, if you would bear with me and,

and turn to page 0109. Is that report dated
April 28th, 20082

A Yes, sir.

Q Uh, who did she go see on that date?

A Um, this looks like she was seen at a,
uh, at Total Rehab Care at Robinwood, and it’s
signed by Melissa Black and Ethan Roberts.

Q Now, as of April 28th, 2008 and this
report, what was significant, uh, with regard to
her complaints of low back pain?

A Well, I think just the fact that she
was having it is significant. Uh, it states
that, “She’s a 4l-year-old female who presents
today with right sided lower back pain. Um, she
reports around Christmas 2007 she was moving
something and injured her back then shortly after
that she fell down the stairs.”

Q So, actually now we have a medical
reference to an injury from lifting something and
an injury to the low back from falling down
stairs. Doctor, at this point in her history how

many incidents do we have with low back
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complaints being documented?

A Well, there are, there are, there are
three at this point, the, the motor vehicle
accident of 2005, the lifting, uh, incident, uh,
and, and also the, uh, fall down the stairs.

Q ' Take a look at, uh, 0109, Doctor, and
the first paragraph. Was there, uh, any
additional history provided or documented in this
report regarding prior back trouble?

A Uh, I'm sorry, I'm looking through the
report and forgot, I forgot your question
(chuckle) .

Q That’s okay, Doctor, objections
sometimes do that. Um, let’s focus on 0109, uh,
the paragraph that says physical therapy initial
evaluation.

A Yes.,

Q And if you could look at, uh, the
fourth line down where it says, “Patient has not
had any radiographs;”

A “Patients has not had any radiographs,
she has had a previous episode like this that
occurred several years ago.”

Q Okay. Doctor, what is a neural tension

sign?
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A Neural tension sign?
Q Yes.
A I'm not sure, it’s not a term I use

typically in my practice.

Q Okay. Um, under the assessment portion
of this medical record is there anything else of
significance that was documented back in April of
2008 regarding her back pain?

A Well, I, I think it’s just noted that
she had a sig (sic), it appears to be a
relatively significant problem. It states in the
assessment the patient is limited in functional
mobility and transfers requiring increased time
secondary to pain levels. So, it seems that this
was quite problematic for her at this point in
time.

Q And if you turn to page 0111 are you
able to tell us whether she, in fact, got any |
physical therapy for the low back pain?

A (No response.)

‘Q And you can look at 0113 as well,
Doctor.

A Yes, that’s --

Q Okay. So, we talked about medical

records and the injuries that she had before her
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accident. Let’s talk about her use of
prescription medication before our car accident,
okay? I want to hand you what is identified as
D-Sapp (2) Boonsboro Pharmacy 001.

MR. PORCARELLI: Counsel, I have copies for
both of you as well.

MS. Z0IS: Thank you.

BY MR. PORCARELLIT:

Q Please take a look at page 001, Doctor.
And let me hand you a second exhibit with copies
being provided to Counsel as well. Have you seen
these records before?

A I have.

Q | Did these documents provide you with
any additional insight into the prior history of
low back trouble?

A They did.

Q Um, let’s take a look at the Boonsboro
Pharmacy records first. Uh, does it, what does
that record reflect regarding prescription
medication?

A Well, it, it, it reflects that she was
on medication, um, and received multiple, uh, I
mean, medications include Tramadol and Skelaxin,

in particular, which are, are medications that
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are, are most commonly prescribed for low back
pain. Uh, and she was on these medications, uh,
on a fairly regular basis, um, for a substantial
amount of time foreseeing the motor vehicle
accident, which occurred in June of 20009.

Q In your practice, Doctor, do you ever

have an opportunity to prescribe Skelaxin and

Tramadol?
A Sure.
Q How about Hydrocodone, was there any

evidence that she was, uh, uh, getting

prescriptions for Hydrocodone back in 20087

A There was.
Q And do you ever prescribe Hydrocodone?
A I do. If the pain is particularly

severe I will prescribe Hydrocodone.

Q Hydrocodone are narcotic, Doctor?
A It is a narcotic.
Q Um, what do the records reflect

regarding, um, prescriptions in July of 2008 and
September of 2008, were there any?

A Yes.

Q How about in, uh, January of 2009 at
Boonsbéro?

A Yes.
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Q And take a look, Doctor, if you could
at the other pharmacy records from Weis Pharmacy,
and, uh, I'd like to direct your attention to
page 002 of that document. Is there any evidence
that she was obtained prescription medication
from Weis Pharmacy in February of 2009?

A (No response.)

Q Second line at the top, Doctor, on the

second page.

A Yes.

Q What kind of medicine was she getting?
A Tramadol.

Q When was that dispensed?

A Uh, February 28th, 2009.

Q How many pills were dispensed to her?
A Sixty.

Q And that was how many months away from

our accident of June 26%h, 20092

A Uh, just under four months.

Q Now, we covered her prior medical
records and her prior use of pain medicine, let’s
talk about your examination for a few minutes.

A Mm~hmm.

Q Again, when did you do that examination

on Ms. Exline-Hassler?
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A Um, it would have been November 1st,

2012.

Q And what did that consist of?

A Uh, it consisted of taking a history,
uh, from Ms. Exline-Hassler to learn a little bit
more about her problems and her complaints. Um,
it was a, a, um, s (sic), I, I had read a good
amount of the records so it was, it was fairly
focused, I had not read all of her records at
that point, so I gave her an opportunity to tell
her story, uh, just as I would any patient coming
into my office. Uh, and then I spent, uh, I
spent about 10 minutes after that, um, doing a
detailed neurological examination, which
generally takes about 10 minutes for a
neurosurgeon to do.

Q  And what did you learn from that
examination?

A Um, well from the history I learned
that, uh, she, she, she did tell me about the
prior, uh, injury with the fall, uh, down the,
uh, the stairs, that I think it occurred, um, in
2008. Um, and she, uh, uh, also, uh, told me
about, of course,_about the more recent, the car

accident, which was the subject of the litigation
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and the treatment she had gotten, the treatments
that were, uh, recommended to her as potential
treatments. And then, um, uh, and then I spent
the rest of the time examining her.

Q Did she give you any other incidents or
episcdes of having experienced back pain or
having injured her back beyond those two that you
just referenced?

A No.

Q How long --

A Let me just qualify that for a minute.
She -- I, I think in conjunction with the fall on
the stairs she, she did mention a lifting
incident which occurred. Uh, she did not mention
a previous motor vehicle accident in 2005, nor
did I ask her about it, because I had not
reviewed that part of the records at that point
in time.

Q Now, you mentioned that the

neurological portion of the exam took about 10

minutes.
A Yes, sir.
Q Um, as a lay person that sounds a

little short to me when you’re trying to find out

what’s going on. Um, so, give me some context,
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how does that compare to new patients you may see
in an office here with, uh, low back complaints?

A Well, that’s, that’s very typical, I
mean, a com (sic), a complete thorough and
neurologic exam can easily be performed in 10
minutes, it doesn’t take any longer to do that.

Q And that was only one portion of your
meeting with her?

A Correct.

Q You spent time speaking with her?

A Yes, I’'d say probably the total visit
time was about a half an hour.

Q Walk us through, uh, quickly what you
checked and, uh, what you found. And feel free
to refer to your report if it would be helpful.

A Yes, um, the, uh, I found, I, I relayed
the history, um,virfound the, uh, her neurologic
exam, uh, was completely within normal limits.

Q How was her gait, Doctor?

A Her gait appeared normal, uh, as she
walked in the exam, into the exam rooms down the
hall.

Q How was she presenting while she was in
your office? Uh, let me rephrase that. That was

poorly phrased. I just wanted to ask you an open

258




CIRCUIT COURT FOR FREDERICK COUNTY

COURT HOUSE
FREDERIGCK, MARYLAND 21701

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

ended question, let me see if I can do a little
bit better on the focus. Um, how was she sitting
with you?

A Uh, she sit, appeared to sit
comfortably on the examination table.

Q What, if anything, did you notice about
her appearance?

A She was neatly dressed, she was
pleasant, uh, it was, uh, her husband was
pleasant as well. It was a nice interaction, uh,

in the office.

Q Did you note, um, any distress, um,
anywhere?
A Not, I mean, not particularly, I mean,

she certainly wasn’t in agonizing pain, um, she
did tell me that she was experiencing some
discomfort when I, when I asked her about it.

Q Did you test the muscle groups of the

arms and legs?

A I did.
Q Reflexes?
A Yes, sir.

Q And, again, all those led you to what
conclusion?

A That her neurologic exam was normal.
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Q Did the Plaintiff experience, uh --
does -- 1is there any evidence in this medical
chart anywhere that, um, Ms. Exline-Hassler has
or had some annular tears?

A There is.

Q And in what part of her spine, um, does
she have or did she have annular tears?

A I believe she had annular tears in the
lumbar spine, I think, I’d like to see the
report, but I believe the levels were L4/5 and
L5/S1.

Q- Those are the correct levels in this
case, Doctor, so let me ask you, if I could, in
the next question, which is how often do you see
patients with annular tears?

A Uh, quite frequently.

Q What can cause an annular tear?

A Um, lots of different things can cause
annular tears they, they’re quite typical in
patients who have degenerative disease in the
lumbar spine, we see them all the time. So, I
think the most frequent cause is, uh, is, um,
spontaneous, uh, without any provocation, just
part of the degenerative process. On occasion

they can be secondary to trauma as well.
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Q All right. Can you ever see a “normal”
person walking around who may actually have
annular tears?

A Quite frequently you would, yes.

Q  Have, have you ever had experience with
that exact phenomena?

A All the time.

Q Now, you looked at her prior medical
records and you looked at her prior pharmacy
records and you examined her. Did you look at
any films?

A I did.

0] And when I say look at films, I’m not
talking about just looking at the reports from
the radiologists who interpret those films, but
did you look at the films themselves?

A Yes, sir.

Q What did you learn -- did you look at
the MRI from, uh, July 13tk of 20097

A Yes, sir.

Q Okay. Let me show you what I’ve marked
as Bates stamped Exline-Hassler MR-010.

MR. PORCARELLI: Let the record reflect I’'m
showing copies as well to Counsel.

BY MR. PORCARELLI:
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Q You’ve seen that record before, have
you not, Doctor?

A I have.

Q What did you learn from that report and
from the film that you actually looked at?

A Uh, well I basically saw that there
were some abnormalities on the MRI scan, uh,
which I saw and which are reported by the
radiologist.

0 Was there any evidence of degenerative

disc disease on there?

A Yes.

Q And, again, what is degenerative disc
disease?

A Um, basically the degenerative disc

disease is when we see dehydration of the disc.
You can see some bony osteophytics first, um, and
these are quite, not unusual findings, and they
were present on her MRI.

0 How long does it take to develop those
types of things?

A Usually years.

Q Now, an annular tear, the jury’s
already heard some other doctors in this case

talking about those and they’ve seen some
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diagrams, you’ve treated patients with annular
tears, right?

A Yes, sir.

Q Have you operated on people with
annular tears?

A Not unless there’s an associated
significant disc herniation. An annular tear is
not an indication to do a disc surgery, because
ironically, the first thing you’re gonna’ do when
you operate on a disc is you’re gonna’ incise the
annulus and you're gonna’ cause a tear itself, so
that’s part of the start of the surgery. So —-

Q And what does incise mean, Doctor?

A Incise mean, would mean that you use a
scalpel to make a cut into the disc. So, you
wouldn’t want to just operate an annular tear,
that’s, that’s not gonna’ help the patient, uh,
and, generally, if that’s the only problem those
things heal quite nicely on their own.

Q What is a disc bulge?

A A disc bulge is typically something we
see with degenerative disease in the disc when
they lose their fluid content, uh, they can bulge
out of their normal location.

Q Is that part of a degeneration process?
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A It is quite commonly associated with a,
and part of the degenerative process.

Q Is there any evidence in this case that
she, uh, she, Ms. Exline-Hassler had a bulge in
her, in her spine?

A I, I thought she did on my review, I
thought they were, discs were bulging a bit.

Q If you have an annular tear and a
bulging disc, Doctor, what would you expect to
find during a neurological exam?

A Um, with just those findings the most
typical exam would be normal.

Q How about, uh, uh, would you check for
range of motion, radiating complaints?

A Yes.

Q Abnormal reflexes and abnormal EMG
nerve tests?

A Correct.

Q So, let’s talk about that for a moment.
Um, in addition to looking at the Plaintiff’s
prior medical records and her prior pharmacy
records and the films and the scans, and doing an
exam of the Plaintiff, you also looked at records
of all of the doctors who have seen the Plaintiff

since her accident on June 26t of 2009, have you
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not?

A I have.

Q Let me show you for example what we’ve
marked, which is Exline-Hassler MR-00253.

MR. PORCARELLI: And let the record reflect
I'm giving copies to Counsel.

THE WITNESS: Yes, sir.

BY MR. PORCARELLI:

Q I'd like to ask you some questions
about that report, Doctor. Who wrote it?

A Uh, this report was written by Dr.

Stephanie Brown.

Q Is it Stephanie Brown or Dr., uh,
Nisenfeld?
A Uh, I’'m sorry, uh, you’re correct. I'm

sorry, it’s Dr. Frank Nisenfeld. It was a set, a
copy was cc’d to Dr. Brown, the, the, uh, the
doctor, uh, authoring report is Dr. Nisenfeld.

Q Okay. And the report date is February
1, 2010? A cbuple lines under his name, page
one?

A That’s correct,

Q And Dr. Nisenfeld is an orthopedic
surgeon, is he not?

A He appears to be, yes.
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Q What do orthopedic surgeons, what type
of problems do they, uh, usually treat?

A Generally problems related to the

skeleton.

Q Including the spine?

A QOf course, yes.

Q Okay. Were there any sig (sic) --
(brief pause) -- nificant (sic) findings in this,

in his exam from February 1, 20107
A No, there were no abnormal findings.

Q Okay. Did she have full range of

motion?
A Yes.
Q Were there any, uh, is there any

radiating pain documented by Dr. Nisenfeld?

A No.

Q Was there any significant tenderness
documented by Dr. Nisenfeld?

A No.

Q And was the range of motion for her
arms and legs normal or abnormal?

A He said it was within normal limits.

Q What was the diagnosis by Plaintiff’s
orthopedic surgeon, Dr. Nisenfeld?

A Degenerative disc disease, degenerative
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disc and joint disease of the thoracic and
lumbosacral spine, no evidence of radiculopathy.

0] And was that significant, uh, for you
in coming to your ultimate conclusions in this,
in this matter?

A It was one of many thingé that, that
were, that I reviewed and were contributed to my
opinions.

Q Okay. Let me show another, Exline-
Hassler 0345, with copies to all Counsel. Have
you seen this report from Chesapeake
Neurosurgery, Doctor?

A Oh, yeah.

Q It’'s dated June 2nd, 20117

A  Yes, sir.

Q And, uh, which doctor wrote this
report?

A Uh, this report was written by Dr. Neil

Naff of Chesapeake Neurosurgery.

Q And Dr. Naff’s a neurosurgeon, right?
A He is.
Q Any significant findings in this

report, which you factored into your conclusions
in this case?

A No. The only findings were mild

267




CIRCUIT COURT FOR FREDERICK COUNTY

COURT HOUSE
FREDERICK, MARYLAND 2 1701

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

tenderness to palpation over the lumbosacral

junction.
Q Okay.
A The neurologic exam was normal.

Q What did Dr. Naff conclude, if
anything, regarding degenerative, uh, changes in
the spine?

(Long pause.)

A .  Uh, he thought that her pain, uh, was
consistent with degenerative disc disease at L4/5
and L5/S1.

Q And, again, uh, that’s the degenerative
disc disease that you’ve been speaking about
throughout your examination in which --

A Yes, sir.

Q -- you’re relying on and saying that’s

what’s causing her problems?

A Correct.
Q Let me show you another pack of
records, Doctor, which is think you -- Exline-

Hassler MR-0351, with copies to Counsel. Have
you seen this record before, Doctor?

A Yes.

Q What medical organization generated

this report?
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A Uh, Towson Orthopedic Associates.

Q And, uh, on page two who’s the Doctor
that generated this report?

A Uh, it looks like Dr. Michael D.
Dabbah.

Q What was the date that Dr. Dabbah saw
her on the first page? |

A 6/4 (sic), uh, June 14th, 2011.

Q Is Dr. Dabbah an orthopedic surgeon as
well?

A Yes, sir.

Q Does it appear from your review of this

medical record that he conducted an examination
of the Plaintiff?

A He did.

Q What did he document, uh, after, in
connection with his examination of the Plaintiff?

A Uh, it looks like it’s essentially a
normal, um, examination.

Q Was there normal gait?

A Yes.

Q Did he, did he test, uh, walking with
heel toe?

A He did.

Q How do you do that, and what’s the
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significance of doing that?

A Uh, just to make sure that there’s no
weakness in the muscle groups of the lower
extremities.

Q And if you had weakness there would
that indicate a disc problem in the spine?

A Uh, it could, vyes.

o) What did he comment on in terms of, uh,
her neurologicai status? Or her neurovascular
status?

(Long pause.)

A Uh, about her neurovascular status?

Q Yeah, last little paragraph on page

351, under the physical exam regarding her legs.

A They were normal.

Q And her reflexes were tested?

A Normal.

Q Was that significant in any way for you

in writing out your conclusions?

A It would, again, it was one of many
documents, uh, that, that contributed and I used
in forming the basis of my opinion.

Q Please take a look at page 0352 of Dr.
Dabbah’s exam and report. What if any, um,

evidence was there documented regarding nerve
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impingement?

A Uh, he did not feel the MRI showed any
nerve impingement.

Q What did he say in his assessment?

A Uh, his assessment was low back pain,
uh, and lumbar spine degeneration.

Q Again, the same degeneration that, that
you’ve spoken about here today?

A Correct.

Q Did you rely on his report as one
factor in arriving at your conclusions?

A Yes.

Q Let’s look at, uh, what I’ve marked as
(unclear - videotape goes blank) with copies to
Counsel. Have you seen this report from, uh,
Johns Hopkins Medicine Good Samaritan Hospital
before, Doctor?

A Yes, 1 have.

What doctor wrote it?

Dr. Khanna.

What kind of doctor is he, if you know?
It appears he’s a spine surgeon.

Okay. Saw the patient on what day?

Uh, June 20th, 2011.

(ORI o A S

And he conducted an exam and what did
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he document with regard to distress, gait,

heel/toe tandem writing and, and trunk rotation?

A (No response.)

Q At page 0360.

A Uh, the neurologic exam was
unremarkable.

Q ‘Now, did he also take time to examine

the Plaintiff’s neck and mid-back?

A

Q

Yes.

What, if anything, did he document

regarding the neck and mid-back as of June 20%h,

20112

A

Uh, he didn’t really find anything

abnormal or documented.

Q

And did he specifically note that it

was non tender over the neck and thoracic region

oo @ 0 W

Q

Yeah --

-- the middle of the back?
Yes.

Was she neuroclogically intact?
She was.

What, if any, significance was that in,

uh, for you in arriving at your opinions in this

case?
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A Again, another piece of information
that I used.

Q Doctor, what’s an EMG?

A And EMG is a, uh, it’s an electro
diagnostic study, uh, that tests the function of
the nerves, um, that innervate the muscles of
the, uh, uh, of the extremities, and these are
the nerves that come out of the spine. 1It’s a
very sensitive test for nerve abnormalities.

Q Can you show us, uh, for example, on
this spine model where they would be looking to
test those nerves on the Plaintiff’s low back?

A Well, they wouldn’t -- the nerves
aren’t tested in the, in, in the, um, uh, it,
it’s really a reflex study, but the nerves that
they’d be looking at in particular would be the
nerve roots that come out of the, uh, both the,
this would be L5 nerve root coming out of the
L4/5 disc space right here and the S1 nerve root,
which comes adjacent to the disc space below.
These are going to be the nerves in her condition
that would, if there were going to be a
neurologic problem those would be the nerves that
would be irritated and would have positive

findings on an EMG, which again is a very
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sensitive nerve for nerve injury.

Q What’s a nerve conduction study?

A Uh, again, that, that looks at, it
looks at the same, basically the same process in
a little bit different way. The nerve conduction
study is going to look at the sensory nerves and
the EMG is going to look at the motor portion of
the nerves.

Q And is there any evidence that the
Plaintiff, Ms. Exline-Hassler had both an EMG
done and a nerve conduction study done?

A She did.

Q All right, let me show you (unclear -
videotape goes blank), which is Exline-Hassler
MR-0126 with copies to Counsel. If you could
take a look at those documents, Doctor. Uh, did
she have EMG and nerve conduction studies down at
the Parkway Neuroscience and Spine Institute?

A Yes, sir, on, on March 17th, 2010.

Q What were the results of those EMG’s
and nerve conduction studies?

A Uh, they were completely normal
according to the report.

Q What relevance to your opinion, uh, did

these documents have?
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A Uh, I think they were part, uh, you
know, another, again another document that I
reviewed that contributed to my opinion.

Q Now, Doctor, I want to ask you are you
suggesting to this jury that, uh, the Plaintiff
did not injure her low back in some fashion in
this accident?

A No, I’'m not suggesting that. I, I
thiﬁk that she did have, uh, she did have, uh,
uh, aggravation of a, of, of a previous problem,
uh, by virtue of the accident.

Q And to a reasonable degree of medical
probability do you have an opinion as to how long
you would expect somebody who sustained the
musculoligamentous low back injury that you
referred to earlier to get back to the way it was
before the injury occurred?

A Again, the most typical situation that
we tell patients, ‘cause we see this sort of
thing all the time and I usually tell my patients
expect that you’re gonna’ really improve and get
back to your baseline in about six to eight
weeks.

Q And again to, to just to be clear to a

reasonable degree of medical probability do you
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have an opinion as to the cause of the ongoing
low back complaints that she has voiced to some
of her healthcare providers?

A I do. I think for Ms. Exline-Hassler
the most likely situation is that this is
secondary to longstanding, uh, degenerative
changes that she has in her lumbar spine.

) To a reasonable degree of medical
probability, Doctor, do you have any opinion as
to whether she injured her middle back and neck
in the car accident of June 26th, 20097

A I think she transiently injured her
neck. I mean, that was the main complaint that
she actually complained of when she was first
evaluated was she was complaining of neck pain
and that seemed to clearly be the focus, um, of
the, uh, of the medical evaluators at the point
in time. Um, so I --

0 All right.

A - think she did have some injury to
that, but that quickly seemed to resolve on its
own, which is typical. She had no fracture or
dislocation.

Q Doctor, we’re just about done. I Want

to go through one additional set of record it is
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Exline—Hassier MR~-0139 with copies going to
Counsel. 1Is this a report from Progressive
Radiology, Doc (sic), uh, Dr. McGrail?

A It is.

Q It’s, uh, did they perform a study on
May 26th of 20117

A They did.

Q What kind of study did they perform and
on what body part?

A Uh, they did an MRI of the lumbar
spine.

Q Is there anything significant in this
report from the radiologist that you relied on in
arriving at your conclusions in this case?

A Yes. Um, I think that the, the, uh,
there, there two important things. One is that
there seemed to be some degree of progression of
the degenerative disease, which is typical of
degenerative disc disease and degenerative spinal
disease so that, there was some progression, um,
since the, uh, study, which had been obtained,
uh, just under two years ago.A I think you have a
study that’s, uh, uh, was from July 2009. This
is almost two years later. There’s some

continued progression of the degenerative

277




CIRCUIT COURT FOR FREDERICK COUNTY

COURT HOUSE
FREDERICK, MARYLAND 21701

© 0o =9 o

10
11
12
13
14
15
16
17
18
19
20

21

22

23

24

25

disease. I think it is consistent with her
ongoing complaints of low back pain.

Uh, the other thing that was notable on
this study is that there’s, uh, the annular
tears, that were present on the prior, um, study,
uh, appeared to have healed. They’re not a
significant finding on this study. Uh, I think
that’s important, because, uh, she relayed to me
that her pain is pretty much as bad as it ever
was in the back. Uh, the annular tears have now
healed so I don’t think that they’re a major part
of her problem.

Q Doctor, those are, uh, all the
questions that I have for you right. I know
opposing Counsel has a lot of questions for you.

Just (unclear - videotape went blank) at this

time.
MS. ZOIS: (Unclear - one word) objection.
MR. PORCARELLI: Can we take a two minute
break?

MS. Z0OIS: Sure.

VIDEO TECHNICIAN: We’re going off the wvideo
(unclear - two words) the time is 6:42, p.m.

(Brief pause.)

VIDEO TECHNICIAN: We are on the video
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record, the time is 6:47, p.m.
MS. Z0IS: Okay? Okay.
CROSS EXAMINATION

BY MS. ZOIS:

Q Um, Doctor, when is the last time you
looked at the 5/26/2011 MRI films?

A Um, I think it was when I had received
the file. I haven’t reviewed it recently.

Q Okay. I want to direct your attention
to Dr. Khahanna’s (sic) report, the one that you
were just referring to.

A Dr. Khanna?

Q Yes, and I believe it’s Number 8. I
just want to direct your attention to his review
of the films.

A Mm~—hmm.

0 Which I believe is on page 360.

A Oh, let me . .

Q And while you’re looking for it, she
was there for a surgical consult with this
doctor, is that correct?

A Yes, ma’am.

Q And this is a doctor out of Johns
Hopkins?

A Yes.
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Q All right, are you, are you with me on
3607

A No. (Chuckles.)

Q Sounds like we need to help him out.

A Let me just see if I can find this, uh,
the, uh, exhibit. Here it is, I've got it right
here, this Dr. Khanna’s now?

A Yes.

Q And if you could refer to page 360,
please.

(Brief pause.)

A Yes.

Q And underneath where he says major
findings. |

A Yes.

Q His review of the films, do you see

where he reviewed the imaging films from
5/26/2011, the MRI of her low back?

A Yes.

Q And do you see where he indicates that
he saw high intensity zones?

A Yes.

Q Would you agree that high intensity
zones are (unclear - one word) annular tears?

A Um, no.
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Q So —-

A I'm not sure what he’s referring tb in
a high intensity zone, that’s --

Q Well, he goes on to explain it, if you
look under assessment in the last sentence it
says, “High intensity zone seem compatible with
annular tear.” Do you see that?

A I do see that.

Q All right. So, he saw annular tears on

these films, on 5/26/2011, in his opinion,

correct?
A Yes.
Q Okay.
A I would agree with that.

Q All right. And turning back to page
61, if you would. I think Counsel, I, I kinda’
lost track of how many times, but Counsel asked
you numerous times what was a neurological exam?
It was normal, correct?

A (Unclear - one word.)

Q I think we went through six different
reports, we talked about your exam, we
continuously went over how she’s neurologically
intact, right?

A Yes.
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Q All right. You’'re a nerve doctor,
right, Doctor?
A A neurosurgeon, yeah.

Q Okay. Well, your thing is nerves,

right?
A Yes.
Q And just because someone doesn’t have

any nerve damage doesn’t mean that they don’t
have pain, correct?

A That'’s correct.

Q So, a person can be neurologically
intact, as we’ve heard 17 times during your
deposition, but can still have pain, correct?

A That'’s correct.

Q And in fact on page 361 Dr. Khanna says
on physical examination she’s neurologically
intact, right?

A He does.

Q And just below that he says, “We feel
that Ms. Exline is failing non-operative
management. We discussed with her the procedure
in detail consisting of a possible L4/L5 and
1.5/S1 anterior lumbar inner body fusion depending
on results from her previous discogram,” isn’t

that correct?
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A That’s what he says, yes.

Q All right. So, even though she’s
neurologically intact, which we all agree with,
nobody’s claiming permanent nerve damage here
he’s recommending the surgery because she has
failed her non-operative management, isn’t that
correct?

A Uh, I'’m not sure he’s, he’s, he’s
giving it as an option, um --

Q Okay. Well, we’ll, we’ll just do that.

A -- I'm not sure that he’s -- yes, I
mean, he did present it to her as an option,
that’s correct.

Q Okay. Now, as far as annular tears go,

' Doctor, you don’t know what the Dallas scale is,

do you?

A No.

) All right. Well the Dallas scale is a
scale that’s used to measure how bad an annular
tear is. And you’re not familiar with that?

A No, I don’t -- I, if it is, I would say
it’s something that’s certainly not relevant to,
uh, day to day neurosurgical practice.

Q And I wouldn’t disagree with that. You

don’t know the difference between a one and a
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five on the Dallas scale, do you?

A No, I don’t, I don’t use the Dallas
scale, I'm not familiar with it, I don’t teach it
to my residents, I don’t teach it to my medical
students, I’ve been a Board examiner and I’ve
never used it on a neurosurgery Board exam when
I’ve been examining a candidate. So, I don’t, I

don’t use it, I don’t, uh, think it’s clinically

important.
Q Because you’re a (unclear - one word)?
A No, I'm a, I'm a spine surgeon.
Q QOkay.
A I mean, I, (unclear - two words) --
0 If —--
A -— but I don’t, I don’t think that’s

an, it’s no commonly used.

Q If you tear an annulus it can hurt,
correct?

A Yes, ma’am.

Q Any tear of an annulus can hurt,
correct?

A Yes, it can.

Q And it doesn’t even need to be a big

tear, any tear can hurt, is that right?

A Yes, that’s correct.
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Q Now, Dr. Sloan did a discogram. You
don’t do those, correct?

A I don’t do them, but I do refer
patients for them occasionally.

Q And Dr. Sloan did the discogram at her
L4/1L5, L5/S1, correct?

A Yes.

Q And the annular tears according to the
Dallas scale were a four and a five, and you
don’t even know the significance of that, do you?

A No, I, I don’t think that’s -- I mean,
discograms can be helpful, but I, I think this
Dallas scale, I mean, this is the first time I’ve
ever heard of this was in this test, and I've
been practicing and teaching neurosurgery for

almost 20 years.

Q But not pain management, right?

A (No response.)

Q You’re not an expert in pain
management?

A No, no, but this, but this is, pain

management isn’t about the reading of MRI’s and
the assessment of a scale on an annular tear,
pain management doesn’t have any rel (sic),

relevance to that in Dallas scale.
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Q But you do send your clients out, or
your patients out for discograms, correct?

A Occasionally, yes.

Q And that’s to measure concordinate pain

certain levels, is that correct?

A That’s correct. That is correct.

Q And that was done in this case?

A Yes. |

Q And she had concordinate pain in L4/LS5,
correct?

A That’s correct.

0 And she had concordinate pain at L5/S1,
correct?

A That’s correct.

Q And they were both rated at 9 out of
10, which is severe pain, is that correct?

A Yes.

Q All right. Now, as far as the
degenerative changes that I believe are the basis
of your opinion of what you’ve explained is what
her ongoing problem is and what her problem was
in the first place, is that right?

A Yes.

Q Now, most people in their forties have

mild degenerative changes in their spine, right?
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A That’s correct.

Q And it wouldn’t be unusual for you to
see mild degenerative changes in someone’s spine
who’s in their forties, correct?

A That would not be unusual.

Q And most people have degenerative disc
disease as they age, isn’t that right?

A They do.

Q And degenerative disc disease is
basically our discs shrinking, right? Losing
height?

A That’s correct, the dehydration of the
discs, and then there’s, because the bones lose
the cushioning effect at the disc the bones can
degenerate iﬁ, in addition to that.

Q And all of us in our forties could have
it now with no symptoms at all, right?

A That’s correct, that’s possible.

Q And you would agree that most people
aren’t bothered by mild degenerative changes in
their spine, isn’t that correct?

A Most people with mild degenerative
changes do just fine.

0 And on 7/18/2009 that’s what was

showing up on her MRI was mild degenerative
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changes, correct?

A Correct.

Q And (unclear - one word), do people
with degenerative disc disease have a pre-
existing condition that makes them more
susceptible to an injury, do you think?

A They can, yes.

Q So, someone that has this mild
degenerative problem that might not be having
problems with it, they could start to have
problems with it and it could be brought on by
trauma, is that right?

A That’s correct.

Q Your prominent findings are for mild
degenerative changes, is that your testimony?

A Yes. |

Q And in your report of your prominent
findings you didn’t even mention the tears, is
that correct?

A I, I don’t think I did mention that.

Q So, it’s your opinion that her chronic
ongoing back pain that’s required 146 visits
since the date of this crash was caused by the
same thing that most of us over 40 are sitting

here with right now that doesn’t bother us?
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A | Well, yes, and that’s, that’s why, I, I
mean, I mean I must say that’s one of the things
that stuck out at me in this case, a few things
that stuck out at me in this case you hit the
nail right on the head that, um, the changes in
the spine are very mild, and she has a normal
neurologic exam and the pain did (unclear -
videotape went blank) seem to be out of
proportion to the relatively mild changes that
are present on the MRI.

Q You’ re not questioning the voracity of

her complaints, are you?

A I’'m not.

Q You believe she’s in chronic pain,
don’t you?

A That’s what she told me, yeah. I mean,

it just did seem out of proportion to the
imagining studies that I reviewed, which you're
right, they were quite mild the changes.

Q Now, when I first took, took your
deposition though you thought they were moderate,
right?

A Um, yes, but I corrected myself in that
deposition, because I said in my report I

characterized them as mild and I did, I think I
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did at one point say, uh, that I thought they
were moderate, um, but I, I did correct myself
and I, I, ‘cause you did ask me that, I, I, I
think I would characterize them as mild.

Q Okay. Skipping for a minute to the, to
the surgery, a double discectomy and fusion, um,
with instrumentation, if that was done here at
this hospital the amount of that surgery would be

about $125,000 is that correct?

A That’s correct.

Q All right. So --

A Total charges.

Q -~ so the surgery that Dr. Naff has

talked to her about and Dr. Dabbah and Dr.
Khanna, the double discectomy infusion, if she
chose to have it here that would be what it would
cost, is that right?

A That, that would be the total charges,
yes.

Q And this is a surgery that you do about
two or three times a week, I understand?

A Very common.

Q Okay. About two or three times a week?
A Oh, vyes.
Q

Okay. Doctor, in the beginning of

290




CIRCUIT COURT FOR FREDERICK COUNTY

COURT HOUSE
FREDERIGCK, MARYLAND 21701

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

your, uh, testimony Counsel referred to your exam
as an independent medical exam, and I took
exception to the word independent. Um, you
weren’t selected or appointed by the Court to do
this exam, correct?

A That’s correct.

Q You were selected by the Defendant.

A That is correct, yeah, that’s correct I
have.

Q You’ re not one of Jackie’s doctors,
correct?

A I am not one of her treating doctors.

Q And you knew from your first contact

from Counsel that you were being asked to defend
the case, is that right?

A Um, I was ésked to review the case, uh,
I wasn’'t asked to defend the case. Um, I was
asked if I would review the case, uh, to give my
opinions to them.

Q All right. Let me help you out. I'm
going to show you what’s been marked as
Plaintiff’s Exhibit Number 15, and this was a
packet that was produced to me at your last
deposition. If you could just direct your

attention to the first email that you received,

291




CIRCUIT COURT FOR FREDERICK COUNTY

COURT HOUSE
FREDERICK, MARYLAND 21701

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

which is notated in the packet at the number one.
And the first email that you were seeing a lawyer
was dated October 3rd, 2012, is that right?

A Yes.

Q And --

MR. PORCARELLI: Do you have an extra copy
of that?

MS. zZ0IS: I don’'t, but I would assume it’s
your email you would have it.

BY MS. ZOIS:

Q And the first sentence says, “I'm
defending one of the parties in the captioned
matter,” isn’t that correct?

A Right, that’s the attorney says that,

not me.

Q Okay.

A I'm just being asked to review the
records.

Q And --

A And perform an, and perform an exam.

Q Are you aware that you were designated

in, as an expert in this case on October the 5t%¢,

20127
A Uh, I, I was not sure, I didn’'t, I

wasn’t aware of that date.
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Q And that’s before you had the first
shred of paper on medical records in this case,
is that right?

A I believe that’s correct, yes.

Q And you didn’t render your opinions in
this case until December the 2nd of 20127

A That’s right. I needed to, the, the,
the records were quite voluminous éo not only did
I have to arrange to examine, uh, thé, uh, to
examine Ms. Exline-Hassler, but I also had to get

through the, uh, quite voluminous records.

Q You used a lawyer before, right?
A On one single additional case, yes.
Q But you can’t remember what that case

was about?

A I don't.

Q But you know it was a personal injury
case, correct?

A Uh, I believe so, yes.

0] So, it was one of those causation, did

this accident cause this problem type case,

right?

A I, I, again, I know it was a personal
injury case, I don’t, I can’t recall any more

details beyond that.
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0 And you exchanged about 39 emails with
them, does that sound about right?

A T don’t if it’s 39 emails, but just in
terms of they -- there’s a lot of email
communication involving transmitting records, uh,
getting reports done in a timely fashion,
scheduling depositions, scheduling video
testimony, so, uh, I wouldn’t be surprised.

Q If there was 39?

A No, it wouldn’t surprise me at all.

Q Well, they wanted to talk to you about
your report before it was drafted, isn’t that
right?

A Um, I think they were interested in
what I was going to say.

Q And they wanted to talk to you before
you did the exam, isn’t that correct?

A Um, I believe that was correct.

Q And they wanted to talk to you before
you issued your report, isn’t that correct?

A I can’t remember if that was correct.
I’ve had a number of conversations at, at, at
various times.

Q Okay. We’re gonna’ have to do this the

long way, email number nine, which is tabbed for
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your convenience. Counsel said, “I’'d like to
speak with you about the case before the exam,”

do you see that?

A Let’s see, I'm sorry, Ms. Zois, it's,
uh --

Q Nine is on the other side, you’re too
far ahead.

A Oh, okay.

0 Your tab, there you go.
A I get it.

Q That’s --

A Thank you.

Q

All right. “I’'d like to speak with you
about the case before the exam,” is that correct?

A Yes, and I, I think that was in
reference to, uh, Ms. Exline-Hassler, whether it
would be okay with me if Ms. Exline-Hassler’s
husband attended, and I, I, I said it would be ﬁo
problem with that. I think that that’s what that
email was regarding.

Q Directing your attention to email 10,
it says, “Please contact me to/discuss that
request and to discuss the legal issues in the
case prior to your exam.” So, it wasn’t just if

the husband could attend, he wanted to talk you
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about the legal issues in the case, isn’t that
right? Well, that’s what the email says anyway.

A That’s what the email says.

0 Okay.

A That’s it.

Q Now, directing your attention to email
number 19, um, Counsel routinely pointed out
records that he wanted you to focus on, isn’t
that fair to say?

A (No response.)

Q He drew your attention to certain
records (unclear - two words)?

A He did draw my, he said, I, I, I, he
said, “Please note the records from Robinwood
Family Practice and Meritus Medical Center...”

Q And keep going, please.

A Uh, “...contain important information
for your evaluation.”

Q Right.

A At the time I’d already reviewed those
records.

Q But this is the first of several
occasions where he draws your attention to very
specific records, isn’t that correct?

A In this case there was a reference to
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specific records, that’s correct.

Q But that was, between the 39 emails it
was, and other correspondence, he continuously
drew your attention to certain records, isn’t
that right?

A I wouldn’t say continuously.

0 All right, we’ll keep going.

A I would say --

. Q All right. Um --

A —-- I wouldn’t say continue (sic).

Q -- directing your attention to, um,
email number 22, (unclear - two words) to have a
conference, or a call before completing the
report, isn’t that correct?

A Yes.

Q So, he wanted to talk to you before you
pulled the trigger on printing the report, is
that right?

A I don’t usually pull the trigger on a
report (chuckles).

Q Before you hit send, fax -- you
understand what I mean?

A I don’t even own a gun. Uh, I guess --

Q He wanted to talk to you before you

finalized and sent your report, correct?
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A Um, he says here let me, uh --

MS. HOWARD: (Unclear - two words) if we
could just go off the record.

VIDEO TECHNICIAN: We’re going off the video
record, the time is 7:04, p.m.

(Off the record.)

VIDEO TECHNICIAN: We are on the video
record, the time is 7:05, p.m. ]

BY MS. ZOIS:

Q Doctor, directing your attention to
email number 26, after Counsel, he wanted a draft
of your report, you put “draft” in quotes, is
that correct?

A Yes, ma'’am.

Q And you’ve offered drafts to attorneys
in the past, correct?

A Yes, some, some attorneys that
requested draft report, uh, some attorneys
requested draft report, um, uh, from, for various
reasons, uh, and I, and so I did ask Mr.
Porcarelli if he wished a draft report. He said
no he did not require a draft.

Q Um, but you did have some
correspondence with him before this report was

actually drafted that the two of you were
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arranging to try and talk before the report was
sent, isn’t that correct?

A Yes.

0 Okay. Um, directing your attention to
email number 34. Counsel specifically directs
your attention, wants to talk to you about the
most recent Naff report, is that correct?

A - Yes.

Q And in email number 36 he specifically
wants to talk to you about the, talk to you about
the pharmacy records that he mailed to you, is
that correct?

A I, T don’t have email 36. I mean, I go
from 34 to 39 on the tabs.

Q It’'s -- sir, they might be out of order
because of the chronology and how they were
printed.

A Oh, (unclear - one‘word) -

Q If you look for number 36 you should be
able to find it. I can share with you my copy.

A Yeah, that might be faster, thank you.

Q Sure. So, in email number 36 he wants
to talk to you about pharmacy records, correct?

A Yes.

Q And in email 38 he wants to talk to you
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about the pharmacy records, correct?

A I'm gonna’ give this back to you.

Q Thank you.

A Uh, yes.

Q Okay. And in the letter dated, which
is on a blue tab at the bottom, letter dated
December 12 (sic), uh, 17th, 2012 he writes, “I
draw your attention to the pharmacy records,”

isn’t that correct?

A I'm sorry, this is a letter December
17, 20122
Q Correct. And he says, “I draw your

attention to the pharmacy records,” in that
letter?

A Right, I mean, he sent me the pharmacy
records, so I mean that was the, that was the
mail --

Q But --

A -- I didn’t say, I, I, he sent me the
new, the records from the pharmacy.

Q But you had the records from the
pharmacy when you did your reporf of December 2nd,
2012. Counsel went through the long list of
everything that you reviewed, and on that list

were the Weis Pharmacy and Boonsboro Pharmacy,
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correct?

A Correct.

Q Okay. And then there’s another letter
in there December 26, 2012 where he specifically
says, “I would like to discuss with you any
opinions you have on what the documents show
regarding the history of pain medications
starting as early as January 2008 and continuing
on a fairly regular basis until February of 2009,

approximately four months before accident,”

correct?
A Yes, ma’am.
Q Okay. And just so I'm clear, you're

assuming that she was filling prescriptions,
taking the prescriptions, and it was because she
was having back pain, correct?

A Uh, vyes.

Q Okay. So, you’re making that
assumption, and that’s part of the foundation for
your opinion, correct?

A It is, yes. Those are, I mean, she had
it -- and I base that on the fact that she had a
known history of, of pain and discomfort in the
lower back, and those, those medications are

commonly used to treat that. And, in fact, after
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the fall down the stairs, uh, the, in addition to
receiving the narcotics she received the, um, uh,
the Skelaxin and the Tramadol and she continued
on that, so (unclear - two words) --

Q Right, Doctor, my question was simply
it’s a part of the foundation for your opinion,
correct?

A That’s correct, yes.

Q All right. Um, your billing for this
case, up until this point is about $8300, is that
right?

A I, I'm not sure -—-

MS. HOWARD: We can (unclear - one word.)

THE WITNESS: ~-- are you including the, the
testimony here today?

BY MS. Z0OIS:

Q No, I'm not actually, we were gonna’
get there. But your initial bills to Counsel was
about $5,416, correct? I can show you if you
need to --

A Yeah, I, I'd --

Q -~ refresh your recollection.

A -- just be happy to look.

Q All right. 1I711 show you what has been

marked as McGrail’s five, which is your first
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invoice in this case, is that right?

A Yes, ma’am.

0 And that’s $5,416%

A Yes, ma’am.

Q And I’11 show you what’s been marked as

5(a), which is your second bill in this case,
that was $1500 for the discovery deposition that
I took, is that right?

A Right, but I mean that was from my
discov (sic), that was, that was for your
discovery deposition, yes.

Q Right, but you were paid for that,
correct?

A Yes.

Q Okay. And this is another bill for
$379.17 marked as 5(b), is that right?

A Yes, ma’am.

Q And here’s another bill marked as 5(c)
for $1,031, correct?

A That’s correct.

Q So, if you add all that up it’s about
$8300, is that correct?

A Yeah, I mean, if you throw in the cost
of you taking my three hour deposition I think

that probably adds up to about that.
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1 Q And what are you billing‘ for today?
2 A Um, I for, uh, testimony, where this is
3 lieu of court testimony, I bill a flat fee of,
4 uh, I think it’s $3900.
5 Q And did, how many hours did you prepare
6 for today’s deposition?
7 A Um, probably in total about four to
8 five hours.
- 9 .
Z Q And what do you bill that per hour?
§ - 10 A That’s $375 an hour.
é E 11 Q And did you meet with the attorneys
%%2 12 today or any other time after discovery
&2 g 13 deposition?
1 |
: aﬁ 14 A I met only met with Mr., uh, I, I, um,
%U§ 15 met with Mr. Porcarelli, uh, 15 minutes before
t_) g 16 this dep (sic), this testimony.
5 17 Q Did you meet with him any other time
O 18 after your discovery deposition (unclear - two
19 words) today other than the 15 minutes before —--
20 A Um ——
21 Q -- earlier this week?
22 A -- we had, we had one other meeting,
23 uh, which would have been for, I think roughly
24 about two hours.
25 Q Okay. So, that’s -- in addition to the
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$8300 it’s $3900 for today, four or five hours,
um, to (unclear - one word), another two hour and
15 minute with the attorney -- my math skills
aren’t very good I would have to actually get a
calculator out to do all that, but I think it’s
clearly in excess of about $12,000, would you
agree with that?

A It could be, yes.

Q Now, your professional witness work
does not get billed through the hospital,
correct?

MR. PORCARELLI: Objection.

THE WITNESS: Uh, no.

BY MS. Z0OIS:

Q And you’re a salaried employee at the
hospital, right?

A Yes.

Q And the checks that you get for, uh,
testifying in cases like this, they come to your
house paid directly to you, is that correct?

A That’s correct, yes.

o) But you used the hospital to do the
exam is that right?

A I did, yes.

Q And you do most of your forensic work
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at home I understand?

A I do.

Q And you don’t keep track of how much
money you make every year doing this, is that
correct?

A No.

Q And you don’t keep track of the time
you spend doing it, is that correct?

A Um, not hour by hour, no, I don’t.

Q Well, I guess, I, that was a poorly
worded question. You keep track of each case
that you send a bill out for, but you don’t keep
track of in total how much time you spend a year
doing forensic work or professional testimony
type work?

A No, I don’t.

Q And you don’t have a bookkeeping system
to follow up on these bills, correct?

A Not really, no, unfortunately I don’t.

Q But you do have a year and a half worth
of invoices on your home computer, but that
computer crashed so you’re unable to give those
to us.

A Correct.

Q And you testified with enough frequency
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that you try to keep a case list, is that right?

A No, I don’t try to keep a case list.

If, if, if, if you have to, if you, uh, on
occasion I have testified in federal court, and
that requires the generation of a case list, but
I have not tried to make a case list.

Q And we went over your case list at your
deposition last time, but, um, the list is
significantly incomplete and under represents how
often you testify in cases, isn’t that right?

A I think that’s correct, yes.

Q And when you do testimony for cases
like this 80 percent of the time you’re
testifying a defendant defending a claim, isn’t
that right?

A I'd say more of the work that I’ve done
has been for defense rather than plaintiff. 1I’d
say the breakdown in cases that I’'ve reviewed are
about 60, uh, 60/40 to 70/30 defense versus
plaintiff. I think I, is it, and, um, and you
explored this in my deposition.

Q I did, and I'm gonna’ hand it to you,
because you --

A Yeah.

Q -- might need it. It’s been marked as
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Plaintiff’s --

A I’ve got my own cCopy.

Q ~—- Exhibit (unclear - one word). Okay.
Directing your attention to page 95 of your, um,
deposition we explored it at some length.

A Yes.

Q And you agreed that 80/20 was for your
testimony, correct?

A Yes, and, and I think that as, as I
mentioned it’s more, uh, it just more commonly
has been that, that, that, that the, uh, the
cases that I’ve, uh, in, in the cases that I’'ve
been retained those cases, which are, uh, uh,
which I've been a defense witness have more
typically progressed on to, uh, deposition or
court testimony.

Q Okay. But 80 percent of the time when

your testifying your testifying for a defendant,

correct?
A Correct.
Q And you do about one defense medical

exam a week (sic), a month is that right?
A At the most.
Q And your testimony is about half of

those are for the Plaintiff, so six a year you’re
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doing for plaintiffs’ attorneys?
A I, I, I'm not even sure it amounts to a
total of 12. I, I, uh, I mean, I do these type

of IME exams occasionally.

Q I’m just using your deposition --
A Yeah.
Q -- testimony, would, would it surprise

you that you testified that you do about an exam
a month and about half of those are for the
plaintiff?

A Yeah, I'd say, I’d say half are for the
plaintiff, and I, I'd have to go back and see
exactly how I answered that, uh, in terms of
doing one. I, I, it’s probably at most one a
month, they’re fairly infrequent.

Q And half of the ones that you do do you
said were for the plaintiff?

A I think'that’s about right, yeah.

Q And when I asked you to give me the
name of one of the plaintiffs that you had been
examining in the last year you gave me the name
of Rebecca Swandale (phonetic), do you remember
that?

A Yeah.

Q Okay. And that’s on page 89 in case
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you want to follow along with your deposition.
So, the question was, “Can you give me a name of
a plaintiff’s attorney or a plaintiff that you
examined in the last year?” And the name you
gave me was Rebecca Swandale, correct?

A Yeah, I, I think I did give you that

name.

Q Are you aware that --

A I just remember that case.

Q Okay, I'm sure you do.

A Yeah.

Q But do you know that she was injured in
20077

A Right, but, but the case didn’t go to
trial in 2007.

o) You examined her in August of 2009.

A Right, not in 2007.

Q Right, and that, so 2009 wasn’t within
the last year, correct?

A Well, no, but it, it quite, they, they,
they pay, I don't, I think the case progressed on
way beyond that. So, um, my recollection in the
case was more recent, because as you know it
takes months and years for a case to, cases to

wind their way through the court system.
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Q But that was the only example that you
could give me of a plaintiff that you had
examined in the last year.

A Right, because I just don’t remémber
these things that well, and I think the same
would hold true for, uh, defense cases, I, I
just, I, my, my practice is extremely busy, and
generally, on a day to day basis, my focus is on
my own patients in the hospital and not the IME
exams that I perform only occasionally.

Q I'm sure. Um, let’s talk about the
exam of Ms. Exline-Hassler. You saw her on
November 15t, is that right?

A That’s correct.

Q And your testimony is her exam took 30
minutes, is that correct?

A Total, yes, the history, the exam took
about 10 minutes, I spent about another 20
minutes getting the history from her.

0] Could it have been 15?

A No, I think it was at least 20 minutes.
I spent a fair amount of time with the, uh, with
her and her husband.

Q You took no notes, correct?

A No.
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Q You see 50 patients of your own a week,
is that correct?

A That’s correct.

o) And you didn’t write this report until
December the 2nd, 2012, is that right?

A That’s correct.

Q And you don’t take notes during the
exam, correct?

A No.

Q Can we just -- okay. And you base all
your dictation off of memory, is that right?

A Yes, in this case it was quite clear

she had a, a entirely normal neurologic exam,

which is --
Q We’ve discussed that.
A -— quite easy to remember.
Q Right. She can still have chronic pain

though, even though she had a normal neurological
exam, correct?

A Absolutely.

Q All right. She didn’t exaggerate any
of her symptoms during that exam, did she?

A I don’'t believe so. She seemed very
straight forward, honest, very nice person.

Q And nowhere in the chart has any of the
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healthcare providers that she’s seen in her 146
visits ever even mention or suggested that she’s
malingering or exaggerating or doing anything for
secondary gain, 1is that correct?

A And that’s correct, and neither am I.

Q And this case that you did the exam on
it’s not a bumper tap fender bender, is it?

A No, I, I think that the, there was
significant damage to both vehicles at the time
of the accident.

Q And Jackie was at a stop when she was
hit, is that right?

A That’s correct.

Q And very shortly after the crash she
had radiant pains into her legs, isn’t that
correct?

A Uh, I'm not sure that’s exactly what I
recall.

Q Well, let’s see if we can’t help
refresh your recollection. Do you have the
medical records from the Urgent Care in front of
you? Would that be of some significance to you,
Doctor, if the records would reflect that she did
have radiating pain?

A I think any, anything is potentially

313




CIRCUIT COURT FOR FREDERICK COUNTY

COURT HOUSE
FREDERIGCK, MARYLAND 21701

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

significant. I just like to see the document
that you’re referring to.

Q Okay. Marked for identification is
Exline-Hassler’s medical record 004 at the top,
“Complaint MVC neck stiffness, back/pain
radiating down back.” I’ll just show you that,
004, Doctor.

MS. HOWARD: Can we go off the record for a
minute?

VIDEO TECHNICIAN: We’re going off the
record, the time is 7:21, p.m.

(Off the record.)

(Videotape discs being changed.)

MR. BRATT: How long, how much is on the second disc?

MR. PORCARELLI: Because of the length of the deposition

and some (unclear - one word) we have -- (To the Court) Can I

say this to the members --
THE COURT: I --

MR. PORCARELLI: We’re swapping discs, so we’re just

moving to the second disc to continue, because it was a late

night.
(Videotape being played.)
VIDEO TECHNICIAN: We’re back on the video
record, this is disc two, the time is 7:30, p.m.

MS. ZOIS: We’re back on, okay.
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BY MS. ZOIS:

Q Um, Doctor, the medical record before
you at 0004 would indicate that complaint was
MVC, neck stiffness back/pain radiating down
back, is that correct?

A It says at, it says, complaint, this is
a nurse’s note, not a doctor’s, uh, I think it’s

a nurse’s note.

Q Do you know?

A Um, no, I'm actually not sure.

Q Okay.

A I, I can’t, it had an RN, but then it

does look like it, it may, it may be (unclear -
one word) physicians now. It says, uh --

Q That’s okay, Doctor, I just wanted you
to confirm that it says radiating.

A Right, it says, “Complaint MVC, neck
stiffness/pain radiating down back.”

Q Okay. And she was given discharge
instructions for, uh, lumbar spine strain, isn’t

that right?

A Um --

Q I can show you that too, Doctor.
A Please. Thank you.

Q 0007 on top.
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A Paraspinal muscular strain, yes, that’s
correct.
Q And the (unclear - one word) --

A And I agree with that I think that’s
what she had.

Q Okay. And so you would agree that she
was diagnosed with a lumbar strain in the
emergency room the day, or the urgent care
facility?

A Well, it doesn’t, yeah, it doesn’t
really say lumbar here, it’s --

Q Well, let me (unclear - one word) --

A -—- the focus seems to be on the
(unclear - one word) --

Q Upper right hand corner, Doctor.

A Yes, I see that. It says sprain,

strain, neck is circled and lumbar is circled as

well.

Q Okay. So, now does that refresh your
recollection?

A Yes.

0 All right, great. Eighteen days after
the crash she had the MRI, correct?
A That’s correct.

Q And it showed tears at L4/L5, L5/S1,
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correct?
A Annular tears, that’s correct.
Q And a disc protrusion, correct?
A Yes.
Q Now, we agreed that she has chronic low

back pain, correct?

A Yes.

Q And my understanding is that you agree
that appropriate course for her right now is to
keep following pain management, is that right?

A That’s correct.

Q And if she was your patient you would
recommend that course, correct?

A I would.

Q Now, pain can cause a person to be
distracted, isn’t that true?

A Yes.

Q And chronic pain is known forvbeing a
constant distraction, is that correct?

A It's, yes, it can be, that’s correct.

Q And, doc (sic), uh, the Hershey’s at,
oh, I'm sorry, the doctors are Hershey Medical
Center also agree that pain management’s the
appropriate course for her, is that right?

A That’s correct, yes.
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Q

Before June 26th, 2009 she never had an

x~-ray of her back, isn’t that correct?

o @ 0 P 0 P O 0 X OO0 P O B OO

g

Not that I'm aware of.

No MRI of her back?

That’s correct.

No orthopedic referral?

None that I’'m aware of.

No neurosurgeon referral?

No.

No back injections?

Uh, no.

No pain management referral?

No.

No ongoing physical therapy?
Correct.

No ongoing chiropractic treatment?
Correct.

No ongoing narcotic medications?

Um, there were ongoing medications, um,

I think that, uh, she had had some narcotic, uh,

prior to this. Um, she certainly had ongoing

treatment with Ultram and Skelaxin prior to this.

Q

correct?

A

No ongoing narcotic medications,

Uh, uh, Tramadol’s kind of in-betweener
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0 Mm-hmm. Let me, um --

A -~ uh, it’s, uh, it’s, uh, it’s not, it
does have some narcotic like effects, but I don’t
think it’s the same schedule as a narcotic.

Q It’s not. Let me show you what’s been
marked as Plaintiff’s Exhibit Number 26. This is
the DEA schedule of controlled subs (sic), uh,
controlled substances. And see where Tramadol

and Skelaxin at the bottom say none?

A Right.
Q They’re not scheduled, would you agree
with that?

A Right, but they, but, but Skelaxin is
a, is a, uh -- was this something from the DEA or
is this your exhibit?

Q This is research material that was
provided to me (unclear - four words.)

A Okay, this isn’t what the DEA printed.

Q Well, you know what, if you want to see
the DEA I have that, tod. Do you want to take
the time to look through it?

A Sure.

MS. ZOIS: Okay. Let’s go off the record

and let the doctor do that.
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VIDEO TECHNICIAN: We’re going off the
record the time is 7:30 (sic) (videotape goes off
record before stating full time).

(Brief pause.)

VIDEO TECHNICIAN: We are on the video
record. The time is 7:36, p.m.

BY MS. Z0OIS:

Q Doctor, I happened to bring with me a
copy of the, um, DEA scheduled substances off of
the DEA research, and you would agree with me
that Tramadol and Skelaxin are not scheduled
narcotics, correct?

A They’re not, yeah, that’s correct.

Q Okay. No one ever discussed surgery
before June 26tk, 2009?

A Uh, that is correct.

Q No one did any back injections before

June 26tk, 20097

A I think we already mentioned that, yes.
Q No discograms were performed?

A No.

Q No documentation of any excessive

absences from work before, that you’re aware of?
A Not that I'm aware of.

Q And the records that you reviewed in
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2008 would indicate that she’s still riding her
motorcycle, is that right?

A I don’t recall that.

Q Okay.,
A But I, I'm not disputing it either.
Q Um, Doctor, when you were being

questioned by lawyer, you discussed three dates
of tréatment, January 8th, 2008, March 26tk, 2008
and April 28th, 2008, is that correct?

A I believe that’s correct.

Q All right. Well, you left one out, but
we’ll talk about it. I want to show you a
calendar for your convenience.

A Mm-hmm.

Q You didn’t discuss May 6tk, 2008,
correct?

A I don’t believe so.

Q Okay. Going through those dates, the
January 8th, 2008 record, that doctor actually
lost his dictation and had to go back and redo
it, is that correct?

A I have to check back, I'm not certain
about it. I'm not disputing it, but I'm --

Q Okay. So, when the doctor said that it

was sort of two separate instances this is also
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in the same record that the doctor sent that the
transcript was lost in the dictation process, and
he’s doing this to the best of his memory, do you
recall reading that in the record?

A I'd have to go back and look at it, I
can’t be certain.

Q Okay. Let me show you, no radiate --

A Thank you.

Q -- first paragraph -- sure.

(Brief pause.)

A Yes, he does say that.

Q Okay. And the narcotic medication that
she was prescribed and as directed would have
been a couple of days worth of medicine, is that
right?

FEMALE VOICE: I'm sorry, (unclear - three
words?)

MS. Z0IS: Worth medicine.

THE WITNESS: Uh, the narcotic would have
lasted about five days.

BY MS. ZOIS:

Q Now, the record from March 26th, 2008,
do you have that in front of you?

A Did you hand it to me?

Q I didn’t, but Counsel did earlier.
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A Oh, okay.

Q So, I'm assuming you still have it.

A Then, then let me see, I might still
have it here. Uh, Washington, yeah, I’ve got
that. Okay.

MS. HOWARD: It’s page 00100 (unclear -
three words.)

THE WITNESS: 0010072

MS. HOWARD: Yeah, I think.

THE WITNESS: Got it.

BY MS. ZOIS:

Q Okay. And this record’s dated March
26th, 20087

A Yes.

o) And this record indicates she’s 45-
years-old, that’s a mistake, correct?

A Um, 45 -- let’s see the date is March
20th, so I’ve gotta’ do the math, 2008 so that’s,

uh, 33 and eight, it should be 41, isn’t it?

Q Yes.

A Is my math correct?

Q I'm never one to second guess anyone’s
math.

A (Chuckles.) So I think the 45 is

incorrect, is that correct?
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Q Okay, so that’s wrong. Um, her chief
complaint was she was, uh, new patient to get
established and low back pain, is that right?

A Correct.

Q And this is three months after the
incident during Christmas, is that correct?

A It’s, uh, yes.

Q And there’s absolutely no mention of
that fall in here at all, isn’t that right?

A No, it, there’s a mention of the motdr

vehicle accident three years ago --

Q Right.
A -- but no mention of the fall.
Q Right. So, there’s a motor vehicle

accident three years ago, but no mention of the
fall three months ago, correct?
A That’s correct.

Q And the prior medical history portion

of this is left entirely blank, is that right?

A (No response.)

Q First page?

A That'’s correct.

Q Medications is listed entirely blank.
A Correct.

Q Allergies is listed entirely blank.
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A Yes.

Q And she’s allergic to peniciliin, did
you know that?

A Um, I, I think I saw some reference to
that in her record.

Q That’s an important thing to have in

~ your primary care doctor’s records, isn’t it, an

allergy to penicillin that might cause you to

"have shorthess of breath?

A I, if, I would list it in my records.

Q Okay. And would, would you do a
physical examination of someone’s lower back if
they were there for lower back complaints?

A I would, yes.

Q And they didn’t do a physical exam of
her lower back, did they?

A Well, they examined her gait, which is
part of her neurologic exam.

Q Do you sée anywhere where they examined
and palpated her lower back?

A I don’t see where they did that. They
examined the cranial nerves, which is part of a
detailed neurologic exam. They did, they, they
did the gait.

Q Would you have --
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A Uh, they did range of motion.

Q But you would have examined her back if
she was in there for a lower back complaint,
correct?

A I would have exam, done a detailed
neurologic exam, yes.

Q And there’s no indication they examined
her lower back on this date, is that correct?

MS. HOWARD: Objection.

THE WITNESS: No.

BY MS. ZOIS:

Q Okay. No, you agree with me?

A Yes.

Q All right. Now, they ordered one PT
consult, is that correct?

A Yes.

Q Now, this is interesting, verification
at the bottom of the page, “Verification of
ancillary documentation. The following portions
of the chart were completed by ancillary
personnel and reviewed by the physician. Vitals
and chief complaint.” 1Is that correct?

A Yes.

Q So the chief complaint, according to

this document wasn’t taken by the doctor it was
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taken by ancillary personnel, is that right?

A Yeah, I mean, that, that’s common, we
do that same thing in our office, too.

Q And the chief complaint in this case
was low back pain?

A Correct.

Q Okay. Um, Doctor, directing your
attention to the April 28th, 2008, uh, record at
page 109.

A Mm~hmm,

Q I asked you earlier if you remembered
whether or not she was able to ride her
motorcycle. According to this record of
4/28/2008, she enjoys riding her motorcycle and
gardening, is that right?

A That’s correct.

Q And in the subjective report what she
waé telling the physical therapist on this day
was, “Patient states the pain generally doesn’t
bother her when she’s up and moving. It seems to
be the worst when going from sit to stand.
Generally, after she gets up and walks around for
about five minutes the pain subsides.” 1Is that
correct?

A Yeah, she says that the pain hits her
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at times and makes her feel like an 80-year-old
woman.

Q It also says that it goes away after
five minufes after she stands up, is that
correct?

A It subsides.

Q Okay. And the functional goais, page
two, were that she’s was going to be educated on
body mechanics and awareness and sitting. Those
are two of the goals, is that right?

A Yes.

Q And she attended a physical therapy
appointment on May the 6th, 2008. Do you have
that in your packet?

A Um, I probably do.

Q Page 124,

A 124. |

Q This is -- you didn’t discuss this with
Counsel, this is a May 6th, 2008 date.

A Okay, I'm looking at it now. 1Is this
total rehab by Washington County Health System

that you’re looking at?

Q Yes, on the top it says --
A Yes, I have that document.
Q -~ and it says, “Has had a couple of
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flair ups with pain, but they have all been
related to sitting crooked in chairs.” 1Is that
correct?

A That’s what it says.

Q Okay. “Patient advised on proper
alignment during sitting.” Is that right?

A Yes.

Q | So, at physical therapy they taught her
how to sit right in a chair, is that correct?

A It appears that’s, they did do that,
yes.

Q And do you have page 128 in that packet

in front of you?

A I do.

Q She never went back to physical therapy
after the first visit on learning how to sit.
correctly, did she?

A “Patient did not return after first

follow up session.”

Q And if you could just discontinue
reading.
A “At that time she noticed minimal

discomfort.”
Q So, as of May the 6th, 2008 the medical

records would indicate that she was having
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minimal discomfort, is that right?

A Yes, that’s, that’s what it says on
this report. That’s correct.

Q Now, taking you to this 2005 incident
that we’ve been discussing, the car accident,
you’re unaware of any medical record, as we sit
here, from 2005 that shows she went to see any
doctor for that car accident, is that right?

A At the time of the accident?

Q Yes.

A 'Yes. I didn’t see any documentation of
that.

0 So, nothing from 2005, right?

A Not that I'm aware of.

Q Nothing from 2006.

A Correct.

Q Nothing from 2007 that says she was
injured and had chronic pain from a back (unclear
- one word)?

A No, it’s, the first report of that is
the, when she evidently mentioned it to the
doctor in 2008.

Q Okay. So, the first mention of any
problem relating back to the 2005 car crash

doesn’t show up until March 26ttt of 20087
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A That’s correct.

Q There’s no doctor’s visits that you’ve
seen that are before that for back pain?

A Correct.

Q There’s no pharmacy prescription that

you’ve seen for anything before March 26th —-

A None =--
Q -— 2008 for a car crash in 20057
A -- none that I’'ve seen.

Q Okay. And you read the Plaintiff’s
depoéition before you did your report, didn’t
you?

A Yes.

Q Sir, you know that she says she wasn’t
injured in the 2005 car crash, correct?

A That’s what she said in her deposition.

Q And you haven’t seen any other
corroborating evidence at all, other than that
one report from March of 2008 to indicate that
she was injured in that 2005 car crash?

A That’s the only report that I'm aware
of that’s been, that, that I’ve seen.

0 So -- strike that -- now, in your
report itself, we went over this, there’s, you

would agree with me there’s many typographical
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errors in your report, wouldn’t you agree with
that?

A There’s several.

Q Okay. And you have (unclear - two

words) the accident wrong in your report,

correct?

A I could have been, I might have been
off a day;

Q Yeah, I mean, it was more than a day,

but you got the date of the accident correct?
Uh, wrong, correct?

A Uh --

Q It’s on page three of your report?

A Yeah, but I got it right in the first
page, I mean, I just when I referred back to it
the, uh, let me just look at my report just so
that -~ |

Q Doctors make mistakes in reports
sometimes, don’t they?

A Well, let me just, let me just be
specific about what the mistake was.

MR. PORCARELLI: Plaintiff’s Exhibit 3.

BY MS. ZOIS:
Q ‘Which one do you want to start with?
A In the rep (sic), if I could just have
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my report.

Q | Well, we can go through all of them if
you want, unless you want to do --

A I just, I just want my report. (Brief
pause.) Great. Okay. So, I, I have my report
in front of me.

Q Can we agree that you made mistakes in
the report, Doctor?

A No, I would not agree with that.

o) Okay.

A Let me, let me just, since you
mentioned the date of the accident, page two of
my report, “Ms. Exline-Hassler reported a, a, an
injury, third injury to her lumbar spine, which
occurred when she was involved in an additional

motor vehicle accident on June 26, 2009.” That’s

page two of my report. (Unclear - one word) --
o} It’s on page four.
A I'm sorry?
Q The, your mistake is on page four.

A Right, but, but what, what I'm pointing
out, just so the jury understands, the date on
that second page is correct. When I referred
back to the accident on page four, um, uh, let’s

see I think that’s where I, it was a
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typographical and I put that was not fhe correct
date, but the, in the initial body of the report
the date is correct.

Q Would you agree with me that there are
several mistakes in your report?

A There are several typographical
mistakes in the report.

Q - Including the date of the accident?

A The date of the accident is initially
correct. So that was correct, and when I
referred back to it -- and, again, if you could
just, just so we can agree what the typographical
error with the wrong date was.

Q It"s on page four, Doctor.

A Which paragraph?

Q Third sentence, first paragraph.

A Yeah, right. And I, I said in that
third paragraph, which occurred on 6/9/2009, but
then again in the subsequent paragraph that,
that, that follows that I said the correct date
again twice. That’s the first sentence of that
paragraph, the, the motor vehicle accident of
6/26/2009. Again, the same paragraph, the last
sentence, the motor vehicle accident, which

occurred on 6/26/2009, so I mention the date four
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times in my report, and you’re correct on one of
those four occasions I typographically put in the
9tk instead of the 26th of June 2009.

Q Okay. And you listed answers to
interrqgatories, property damage photos, and
police report twice, correct? At number 23 and
26.

A Right, I, I listed them twice, uh --

Q And you listed (unclear - two words)
twice too, correct?

A Yeé.

Q And you listed Dr. Kahanna’s (sic)
record office note twice, correct?

A Correct.

Q And you said you reviewed progressive
radiology medical records from 1/8/08 to 4/8/08,
and you didn’t, correct?

A I’'m, I'm not sure, where are you
referring to?

Q Number 38.

A Well, I reviewed the correct, yeah, I
mean, that’s a, an obvious typographical error
and it was part of the word processing I was
doing, and, and I said, I used those date

erroneously, but I did review the progressive
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radiology medical records, I did review them.
Just the dates that were put on were
typographically put in there by mistake.

Q And then you made the same
typographical error one, two, three, four, five,
six times, correct?

A Yeah,kit’s a simple and obvious
typographical error.

Q Right. So, my initial question was,
Doctor, you can agree that are several mistakes
in your report, and I think --

A I think they’re minor trivial mistakeé

in the report.

Q Like -~

A They’re typographical errors.

Q -- like dates of records.

A (Unclear - three words) -- I'm sorry.
Q Like the dates of records, like the

dates of reviewing radiology reports from 2005,

that’s a minor typographical error?

A That’s an obvious simple typographical
error.

Q Okay.

A There’s no major errors in the content

of that report.
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Q Well, we’'re gonna’ get to the content.
Um, the medical records and the history I
obtained indicate that Ms. Exline-Hassler has a
history of problems relating to her lumbar spine
dating back to 2005. Is that first sentence?

A That'’s correct.

Q And, but that’s not true, Doctor, she
didn’t tell you that. That'’s not the history
that you obtained from her is it? |

A It, well, if you read the sentence
carefully it says the medical records and the
history I obtained. Those are, those are
additive in my mind. They’re not, they’re not
singular. So, the, the, you’re correct, she did
not mention the accident when I took her history,
but the medical records did indicate the doctor’s
note, um, which I think at this point the jury’s
familiar with, it does reference an automobile
accident in 2005 and back pain secondary to that.

Q She reported that the vehicle in which
she was a passenger was struck from behind, do
you see that in your report?

A Yes, that’s in the medical records that
I reviewed.

0 Where?
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A Umn —-
0 Uh, you’re (unclear - one word) -—-
A I'd have to go back to the doctor’s

note. I think it referenced it in the doctor’s
note, that’s my recollection.

| Q But your report says she reported that
the vehicle in which she was a passenger was
struck from behind. And I’d like to give you and
afford you as much time as you think is necessary
for you to find the report that says she was a
passenger, ‘cause there’s only one note about the
2005 car crash.

A That’s, that’s correct, there’s only
one singular note.

Q Okay.

A So, I'11 go back and I'1l, and if I'm
incorrect about that I’11 take this opportunity
to correct the record.

Q Okay.

A Um, but I’11 just need to look at that
note from 2008 again.

Q And then the pain was severe enough it
just --

A Well, well, can we just --

Q Sure, it’s page 100.
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-- can we just, uh —--

Sure.

-- go back to that note, so it --

L@~ © B

The note’s on page 100.

MS. HOWARD: Isn’t it 100 Dr. Brown’s
record? |

MS. ZOIS: Yeah, that’s the only note that
discusses the 2005 crash.

MS. HOWARD: Oh, I thought we were talking
about being a passenger.

MS. Z0IS: In the 2605 crash.

MR. PORCARELLI: Are we off the record?

VIDEO TECHNICIAN: We are going off the
video record, the time is 7:55, p.m.

(Off the record.)

VIDEO TECHNICIAN: (Audio begins mid-

sentence) . video record, the time is 7:55,

p.m.

BY MS. ZOIS:

Q Doctor, I gave you the opportunity to
find the only medical record that exists about
the 2005 car crash, did you find that record?

A I did.

Q And did she report that the vehicle in

which she was travelling as a passenger was
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struck from behind?

A No, that’s incorrect.

0] Okay. Now, further down it says, “The
pain was severe enough that she sought medical
evaluation by her prior care physician.” That’s
what your report says, correct?

A Correct.

Q Where are you getting that information?

A From the 2008 note.

Q So, the 2 (sic), you're referring to
the 2008 note as her waiting from 2005 until 2008
to see a primary care doctor about the crash?

A That’s correct, yes.

Q And you say she was prescribed Skelaxin
as well as narcotic medication.

A That’s correct.

Q Is, so, you’'re saying from a, for a

2005 car crash she was prescribed medication for

it in 20087
A She was, yes, that’s right.
Q Okay.
A That’s right. I, I should have been

more explicit than that.
Q So, this 2008 note, your position on

this is that she’s there for the car crash not
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for the fall, is that right?

A No, the only thing I'm d (sic), I'm
deriving from that note is the mention of the
motor vehicle accident. You’re absolutely
correct, that’s the only time that that motor
vehicle accident is referenced in the medical
record. And, and that was the basis for me
mentioning that in the report, was that singular
report by the, uh, Robinwood Family Practice.
My, my supposition was that, that I, I don’t see
any other way that the, uh, doctor would have
been aware of it unless the patient herself
mentioned that to him. I don’t know why he would
make something up like that. And in fact, I, I
guess there, there was an accident in 2005.

Q Correct. And doctors will routinely
ask about --

A Right.

Q -- car accidents and other things like
that, and, well, especially when you're a new
patient and you’re getting established, right?

A Correct.

Q All right. So, but you put in your
report she was prescribed Skelaxin as well as a

narcotic medication for the 2005 crash, right?
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A Yes, because it, again, that’s (unclear
- three words) --

Q So, it was not for the fall?

A Yeah, I mean, it, it, it, you're
correct. I mean, it appears that, that the
reason I put in her report the doctor mentions
the back, he (sic) references the accident --

Q It’s a she?

A -~ which occurred in 2005 -- or she
did. And, uh, and, yeah, so, I mean, that’s, my,
my take on that was the, the way I read this is
that’s what Ms. Exline-Hassler told the doctor
I’ve got back pain, and it’s bothering me and I
had a car accident in 2005.

Q And then --

A It’s the only way I can read that.

Q But what about, you read her deposition

testimony, right?

A Yes.

Q You read her sworn testimony in this
case.

A I did.

Q And her sworn testimony was she was not

injured in the 2005 car crash, isn’t that

correct?
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bA I, I believe that’s what she said, yes.

Q You don’t know anything about the
severity of the impact from the 2005 crash?

A I don't.

Q You don’t know anything about the
property damage?

A Correct.

Q You don’t know how soon, if at all, she
went to any other doctor after the 2005 crash?

A That’s correct.

Q And are you sure that she didn’t
mention the 2005 car crash to you at your history
that you took of her?

A Yeah, I'm certain she never mentioned
it, and I never brought, but I, in fairness, I
never brought it up either.

Q So, if she were to testify in court
that she told you that she was not injured in the
2005 car crash that would be different than what
you remember?

A We never talked about it period as far
as I remember. I, she never volunteered, I never
questioned her about it, because I hadn’t come
across that part of the record before so I, I

never brought it up in the, in, in the, when I
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was taking the history, uh, and she did not
mention to me either. |

Q Well, when I asked you this at your
discovery deposition you said, “Positive, I don’t
recall.” So, do yod know which one it is? I
mean, you’ve seen 550 patients since you'’ve seen

her. Do you really sit here and remember --

A I, T --

0 -- whether or not (unclear - three
words?)

A Yeah, I do remember that, because for

the purposes of this case that would have been a
very important piece of information to remember.
I would have taken that away. I mean, I
certainly remember we talked about the fall down
the stairs, I, I, I certainly remembered that.
And I, that’s the first thing I ask any patient
when there’s a personal injury case, because it’s
so important, what was the prior history prior to
this accident is regards your back, and I, and I
did this, did not come up, now she did not bring
it up, but in fairness I did not bring it up
either, because I haven’t heard this one note in

the chart.

Q But before you generated your report

344




CIRCUIT COURT FOR FREDERICK COUNTY

COURT HOUSE
FREDERICK, MARYLAND 21701

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

you did review her deposition.

A That’s correct.

Q So, you knew, before generating this
report, that her testimony was she was not
injured in a 2005 car crash, isn’t that correct?

A That’s what she said, but this note is

Q In conflict with that.
A -- in somewhat in conflict with that.
Q You don’t mention anywhere in your

report that her testimony is that she was not
injured, do you?

A I do not mention it.

Q So, you pick this report over her
testimony, isn’t that right?

A I cited this report as part of the, uh,
uh, again, when I do a, uh, an eye and ear
medical report it’s primarily based on medical
records and my examination. Depositions are more
of a legal issue with regarding something more
for the jury to decide in terms of her stating
whether she was injured in that accident or not.
When I do a, a, a medical examination I'm, I am
looking at what the history, um, and that was

certainly an appropriate time for her to bring up
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the fact that an accident occurred and she wasn’t
injured, and if she had said that at the time I
examined her I certainly, without any question,
would have question would have put that back in
the report. What I got was a, a medical record
here that indicates that there was an issue
relating to that accident.

Q But you completely ignored her
testimony and did not put it in your report,
correct?

A I didn’t ignore that testimony. I

think it’s (unclear - one word) --

Q It’s not in your report.

A -— it’'s -- well, it’s not in the
report.

Q Okay.

A It’s perfectly appropriate if, I think
it’s perfectly appropriate for you to bring it up
now, that’s your job as her counsel, and I think
that’s appropriate that you ask me that, and I
think that, that, that is something for the jury
to decide. That’s a very appropriate line of
questioning, she did say that in her report and
she did not say it in my office, did not bring up

the car accident. Um, I did not bring it up, but
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she certainly didn’t volunteer it. That would
have been a very appropriate setting to let me
know that this occurred and she wasn’t injured.
Um, uh, so I think that’s, this is an appropriate
time to ask me about that.

Q Can you look at page —-

A Is that important? I think it is.

Q Okay. Can you look at page 138 of your

deposition?
A Yes.
Q The question initially was, “You're

sure it didn’t come up?” Your answer is,

“positive. I don’t recall.” And then later down

the page --
A Wait, wait a second.
Q You can read the little --
A Sure, I, I, I --
Q -- (unclear - one word) pages (unclear

- three words.)

A -~ I, okay, I, I said positive, I do
not recall, meaning I do not recall it coming up.
I recall specifically the first, I recall
specifically the first incident she mentioned to
me was that, was the fall down the stairs. She

did mention at, that as a time she hurt herself,
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hurt her back it did come up, the fall down the
stairs. She didn’t mention that other incident.

Q Okay. And later on on page 139 you’d
go on to say, "1 mean, my recollection of that
would be completely different. I don’t recall
that coming up. My memory isn’t, my memory isn’'t
100 percent, but I don’t recall that coming up.”
Is that fair?

A Yeah, I, I, no recollection of that
ever came up. I wouldn’t forget, because I
would, that’s something I would have remembered,
it would have been important information.

Q Now, your testimony today is that she
was in chronic pain in 2005, 2006 and 2007, and
had chronic pain leading up to this accident is
that right?

A I think she certainly had pain prior to
the accident, yes.

Q Okay. But yet there’s no medical
records from 2005, 2006, 2007 and there’s only
four dates of service in 2008, isn’t that
correct?

A That’s correct.

Q Okay. And your opinion is that she had

some musculoskeletal problems after the crash and
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that should resolve within eight weeks?

A Most typically.

Q Okay.

A Everybody’s different. Not everybody
resolves within eight weeks, and most people get
better from these sort of things.

Q And o (sic), after those eight weeks
she would have gone back to her baseline of how
she was before the crash?

A Most typically, yes.

Q All right. I'm gonna’ show you what'’s
been marked as Plaintiff’s Exhibit Number 29, and
I’m taking the liberty of marking in red all of
her visits to doctors following this car crash
with complaints of lower back pain. Can you draw
a line where her musculo sprain ended and she
went back to her normal chronic pain? Can you
tell me where that line would be on that chart?

A No, I can’t tell you by this chart. I,
I, I, I mean this is, this, this, this (unclear -
one word) no make that determination.

Q Okay. But your testimony to the jury
is eight weeks following this crash is how long
her problems should have resolved, right?

A Most typically, yes.
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Q And then after the first eight weeks
she went back to the way she was before the
crash?

A I, I’'m saying that would be the most
typical situation.

Q But that’s your --

A I mean, without a major disc herniation

or a fractured dislocation, um --

Q But this is your opinion on the case,
correct?

A Correct.

0 Okay. Doctor, do you have in front of

you the medical chart, you don’t do you?

A (No response.)

Q Okay. So, Doctor, you put a lot of
weight in that Robinwood March 26, 2008 record

as, far as that 2005 car crash goes, correct?

A Yes, that was the only source of that
information.
Q Okay. Have you seen these two, I'm

sure you have, because they’re the medical
records. I'm gonna’ show you what’s been marked
as Plaintiff’s Medical Records 28 and 29, and
give you a second to look at that.

MR. PORCARELLI: Bates numbers?
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MS. ZOIS: Twenty-eight and 29.

MR. PORCARELLI: Oh, (unclear - thfee
words.)

MS. Z0IS: The medical records one through
368.

THE WITNESS: Yes.

BY MS. ZOIS:

Q This is a, this is a form, is that
correct?
A Yes.

Q And it’s signed and filled out by Ms.
Hassler’s primary care doctor, is that correct?
Primary care doctor facility, Robinwood, right?

A Yes.

Q Same place she went to in March of
2008, correct?

A That’s correct.

Q And it’s stamped from the Robinwood
Family Practice, right?

A Yes.

Q Box 5, “The history of the occurrence
as described by patient.” This is from Robin
(sic) --

A It says, “Back and neck pain from car

accident June 26, 2009.”
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Q Box seven, “When did symptoms first
appear?” Tell us what box, what Robinwood told
us to when her symptoms first appeared.

A Uh, they said, “June 26, 2009.”

Q Box 10, “Is this condition solely as a
result of this accident?” Tell the jury what
RobinWood told them as to whether or not -- all

right, I'11 let you read it.

A Yes.

Q Can you read that answer to the jury,
please?

A “Is condition solely result of the

accident?” Box 10 they said, “Yes.”

Q And this was signed on July 30t of
20097

A Um, yes, it was.

Q And this is from Robinwood, her primary
care doctor to Defendant --

A That’s correct.

Q Did you put any weight in this note,
Doctor? Or did you ignore this?

A I didn’t ignore it.

Q So, Penn (unclear - videotape goes
blank) has told, and in the records it says that

her current condition is solely caused by the
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June 26, 2009 car crash --
A Right.

Q —— correct? And there’s another box on

A Mm~-hmm.

Q -- “Has the patient ever had similar
complaints?” Correct?

A I'm sorry, which, uh, which box are you
talking about?

Q You have copy.

A Oh. (Cﬁuckles.) I'11l refer.

Q All right. So, Box 7, “When did

symptoms first appear?” “6/26/2009.”

A Yes.

Q Correct?

A That’s correct.

Q Box 9, “Has patient ever had same or

similar condition?” The answer was, “No.”

Correct?
A That’s correct.
Q “Condition solely is the result of the

accident?” Answer, “Yes.’” Correct?
A Yes.
Q Okay.

MS. Z0IS: Let’s go off the record for a
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second.

VIDEO TECHNICIAN: We’re going off the video
record. The time is 8:09, p.m.

(Off the record.)

VIDEO TECHNICIAN: We are now on the video
record, the time is 8:11, p.m.

BY MS. ZOIS:

Q You’ve reviewed 35 sets of subpoenaed
medical records from the Defendants, correct?

A Yes.

Q And in those 35 sets of subpoena,
subpoenaed records that date back to 1980 there’s
only one record that says she was injured in a
2005 car crash, correct?

A That’s correct.

Q And that record is replete with things
you wouldn’t even do in your own practice,
correct?

A Right, but I'm the neurosurgeon. In
fairness I think they were more primary care
type, uh.

Q Would you expect a primary care doctor
to examine a person’s lower back if they were
there for lower back complaints?

A I would typically, yes.
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Q Okay.
MS. Z0OIS: No further questions.
DIRECT EXAMINATION

BY MS. HOWARD:

Q Doctor, I have a couple of questions.
In the, uh, 35 pages of subpoenaed records and
the n, numerous medical records you reviewed and
talked about earlier today, um, you saw a record
from Dr. Nisenfeld, correct?

A I did.

Q An orthopedic ddctor. You saw a
record, two records from Dr. Naff, correct?

A Yes.

Q And, uh, records from Doctor, the
doctor at Johns Hopkins, and, uh, Dr. Dabbah and
Dr. Khanna, correct?

A Yes.

Q One of those is from Hopkins. And it'’s
correct that in each of those occasions when the
doctor did examine the patient it was essentially
a normal orthopedic examination and essentially a
normal neurological examination, correct? 1Is
that correct, Doctor?

A Yes.

Q All right. And is it also correct that
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when you reviewed those records that, at least as
recorded by those medical practitioners I just
mentioned, Ms. Exline-Hassler didn’t tell them
anything about any pain in her low back that pre-
dated the June 26, '09 accident? The prior
history recorded by those practitioners was not
in, correct?

A That’s correct.

Q All right. Now, we’ve just talked at

length about, uh, you just talked at length with,

“uh, Ms. Zois about the actual records of Ms., um,

Exline-Hassler, um, well, what we do know, let’s
just leave any ’'05 accident out for a second, we
do know that in ‘0 (sic), late ’07 and certainly
January ’08 Ms. Exline-Hassler fell down a set of
stairs on a Wednesday and the pain continued to
bother her so much that on Sunday she went to the
emergency room, correct?

A That’s correct.

Q All right. And that would be on
January 8tk, ’08. And, uh, is it also correct,
Doctor, that in the records from Washington
County Hospital, the Urgent Care Center on
January 8, ‘08 some of them are handwritten, like

hospital intake-type records, and then some of it
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is that typed report by the doctor who lost his
notes.

A That’s correct.

Q Is that correct? All right. All
right, and, um, nonetheless, Ms. Exline-Hassler
had low back pain in January '08, that we know.

A That’s correct.

Q All right. And that’'s in a record
that’s handwritten, not a typed re (sic), a
record that was dictated a week later after
dictation was lost, correct?

A That’s correct.

MS. ZOIS: (Unclear - one word) go off the
record for a (unclear - one word?)

VIDEO TECHNICIAN: We are going off the
video record, the time is 8:14, p.m.

(0Off the record.)

VIDEO TECHNICIAN: Video record, the time is
8:14, p.m.

BY MS. HOWARD:

Q I think that objection’s going to be
longer than my questions, Doctor. All right, so
then, then we know that there was some
prescription medication, um, given to Ms. Exline-

Hassler, the prescription I should say, this is
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now January '08, and then we know in March of ‘08
she presented at her primary care physician, Dr.
Brown, um, for a new patient visit and had, 1is,
as recorded is chief complaint of lumbar pain,
correct? Or low back pain, correct?

A Correct.

Q Okay. And, um, we also know on that
occasion that Ms. Exline-Hassler was given three
prescriptions, Percocet, Ultram and Skelaxin,
correct?

A That’s correct.

0 All right. And we know that those
prescriptions at least for the Ultram or the, uh,
Tramadol that’s pain medication, right?

A It is.

Q Okay. And Skelaxin’s a muscle relaxer,
correct?

A That’s correct.

Q And this is, uh, muscle relaxer does

what, Doctor?

A Uh, it, it, it's a treatment for back
spasms, it obviously helps break back spasms and
relax the muscles.

Q All right. And, um, directing your

attention to this physical thera (sic), I mean,
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uh, prescription records that you had seen, I
think they’re Exhibits 2 and 3, Boonsboro and
Weis, uh -- or strike that question. When Dr.
Brown first gave those prescriptions they had
corresponding refills, correct? Three refills of
the Ultram, three refills of the Skelaxin,
correct, that’s page 101.

A That’s correct.

Q When she gave the prescription. And
when you take a look at Exhibits 2 and 3, the
records from the pharmacy is it correct that the
person --

A Mm-hrmrm.

0 -- uh, getting the prescription is the

Plaintiff in this case, Jacqueline Exline-

Hassler?
A That’s correct.
0 And is it correct that on those

records, the doctor, the prescribing doctor
issuing the prescription is, at least after March
26th, 708 it’s Doctor Brown, correct?

A That’s correct.

Q All right. And is it correct that you
can see at least on the records, uh, from, uh, we

can see on the records from the pharmacy at
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Boonsboro that it’s the sec (sic), the first
refill then the second refill you can sort of
track it along as those prescriptions were, um,
filled, correct?

A Yes.

MS. Z0IS: Objection.

BY MS. HOWARD:

Q Okay. We talked, you talked earlier
about the dates that she actually went in to get
the prescription, but I'm asking about keeping
track and seeing specific refill, correct?

A That’s correct.

Q All right. So, while we don’t know who
actually took the medication and we don’t know
why Ms. Exline-Hassler was taking these
medications, what we do know, isn’t it correct,
Doctor, that she was filling the refills of the
prescriptions that Dr. Brown had given her on
March 26th, 20087

A According to the pharmacy records, yes.

Q And, now, you talked a little bit about
the physical therapy that it’s what, oh, it is
true with it Dr. Brown -- oh, I wanted to ask you
about her examination, this is page 101 in those

records before you. Isn’t it correct, Doctor,
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1 that in a physical examination Dr. Brown records
2 M-S, which would be multal (sic), musculoskeletal
3 F-R-0-M times four, correct?
4 A Right. I think I mentioned that full
5 range of motion.
6 MS. ZOIS: (Unclear - one word.)
7 Q Okay. Times four?
8 A Yeah.
P
= 9 0 So, the doctor did examine Ms. Exline-
-
8 - 10 Hassler’s range of motion on that date, correct?
>
G 11 A Correct. -
& w0
o §<Zr 12 Q And musculoskeletal would indicate to
oc J
';' IE 13 you, as a medical provider, what, Doctor?
O Bs
=3y 14 A Well, the (unclear - two words)
50 |
5 15 extremities.
S 1 -
— r o) (Unclear - one word) all right, that
8 17 she examined? All right. And, um, now, Doctor,
oL
O 18 we do you know that Dr. Brown recommended that
19 she proceed with physical therapy for, um, lumbar
20 strain, that’s 102, correct?
21 A Correct.
22 Q So, again, now if you look at the
23 picture we know at least from January ’08 Ms.
24 Exline-Hassler has low back pain and is
25 continuing on, or she has low back pain in March
361
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of '08, we know that too, right? We know she had
low back pain in March ’087?

A That’s correct.

Q And we know she got medications and she
got physical therapy, correct?

MS. ZOIS: Objection.

BY MS. HOWARD:

0 And we know that, correct?
A That’s correct.
Q All right. So, we seem to have low

back pain that’s not going away, correct? At
least in ’08, correct?

A Correct.

0 All right. And, um, and, finally,
Doctor, when you take a look at the physicall
therapy records, um, from Total Rehab Care

Facility we see some typed records there,

correct?
A Yes.
Q All right. And we see some handwritten

records or like a chart with certain things
circled, correct?
A Yes.

Q All right. And is it correct, Doctor,

that on page 109, which is the typed, uh, and
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this is not Dr. Brown’s records, but it says,
“She has had a previous episode like this that
occurred several years ago,” correct?

A That’s correct.

Q Now I'm on page 109. And, Doctor,
isn’t it correct that, that, that the Total Rehab
Care Facility indicates that Ms. Exline-Hassler
told them that several years before April of '08
she had a previous episode similar to the one
that she was having that pre (sic), caused her to
come and see them?

A Correct.

Q All right. And is it also correct that
on page 111 on the handwritten charts that she,
uh, there’s a specific type question about the
middle or the right hand side previous episodes?
And it says years ago.

A Yes.

Q All right. So, now, we have a scenario
where it’s not just Dr. Brown who references low
back pain from several years prior to her coming
in to see Dr. Brown, we have the physical
therapists records containing a similar
reference, albeit without any reference to a

motor vehicle accident, is that correct, Doctor?
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A Correct.

MS. Z0IS: Objection.

BY MS. HOWARD:

Q Okay. This is a key witness. Thank
you. Thank you, Doctor, no further qdestions.

REDIRECT EXAMINATION

BY MR. PORCARELLI:

Q Dr. McGrail, I have a few follow up
gquestions. Ms. Zois, uh, pulled out a packet of
emails and took out of context the sum of
substance of those emails, and I wanna’ put some
context on those emails.

MS. Z0OIS: Objection.

BY MR. PORCARELLI:

Q Now, Dr. McGrail, when you look at a
set of records and examine somebody are you
specifically aware of the various deadlines that
are in the court case that require attorneys to
identify experts by certain periods of time
within a case?

A Not always.

Q No. Are you even aware when you're
first contacted of when the trial is or when
discovery events must wrap up, such as

depositions of experts or the exchange of
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paperwork?
A No.
0 Now, to be fair, I want you to take a

look at this stack of emails, which are alleged
to be about 39. Do you recall whether any of
these attempts to speak with you pertain to
arrangements that the Plaintiff or her lawyers
wanted in order to comply with my request that
she appear in your office for examination?

A Yes.

Q For example, with regard to whether she
was going to be allowed to fill out a qu (sic), a
questionnaire that is typically filled out by new
patients who come to see you?

A That’s correct.

Q And how about whether there was going
to be an argument or a dispute over whether you
were going to be allowed to take any X-ray’'s or
films to (unclear - one word) as part of your
examination here, do you remember that?

A That’s correct.

Q And how about whether, um, she was
going to be allowed to have her husband present
in the examination room. Wasn’t that one of the

reasons I was contacting you?
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A Right. You contacted me and I
indicated I had no problem with her husband being
present.

Q And as far as emails regarding
production of materials, since there are 39, but
it was characterized as so frequently pointing
out to you specific records, there were only
really about three or four mailings out of the
alleged 39, because I’m not gonna’ sit here and,
and, and take up the jury’s time counting them
up, uh, where records were actually forwarded to
you.

A That’s correct.

Q Now, do you recall if, if any of those
occasions included Dr. Naff’s report, which had
just been issued a short time before?

A That was certain occasions.

Q And in any of those emails in that
stack in front of you, which also, by the way,
contains other documents, does it not, Doctor?

A Yes.

Q In any of those emails is there even a
suggestion that I told you how to conduct your
examination?

A No.
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Q Any suggestion in terms about how I

told you to go about conducting a review of these

records?
A No.
Q Is there even a suggestion in terms of

telling you what to say, what to conclude or what

to find?
A No.
Q You spent time on this file, obviously,

and you’re entitled to, to bill for your time are

you not?
A Yes, sir.
Q Are you aware if the other experts in

this case are billing for their time?

A I, I assume they are.

Q Let’s show the jury just part of the
records that you were asked to review in this

case. Is that the stack that came down to your

office?
A Yes, sir.
Q And on top of the stack what is there?
A Uh, radiographic images.
Q Films?
A Yes.
Q And in addition to that you spent time
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doing an exam?

A Right, and that doesn’t include a lot
of the documents that had been sent to me that
were, I’ve had other documents sent to me on
email transmission so there are a hundred page
manuscripts, uh, that aren’t here, they were just

forwarded electronically.

0 So even more documents that what we'’re
looking at.
A Yeah, if we printed those out it would

be significantly more than what we’'re seeing
here.

Q And as far as how much time you spent
on this file, which contributed, obviously, to
the size of your bill, now Ms. Zois took your
deposition, um, part one, and how long did that
last?

A Uh, she took it, I think the initial
part was three hours and then 22 minutes more

this evening (unclear - four words.)

Q For a second part?

A Yes.

Q And then you did a report?

A Yes, sir.

Q And, obviously, you prepared before
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going into these depositions and before coming
into today’s video deposition to testify.

A That’s correct.

o) Let’s talk about the, uh, Robinwood
Family Practice record from March 26th, 2008, that
would be document number 0100. And if you wanna’
move that stack back out of the way. Do you have
that, Doctor?

A I do.

Q Ms. Zois was asking you about
“ancillary personnel” do you remember that?

A Uh, yes.

Q What is page 0101 say about Dr.
Stephanie Brown primary care doctor overseeing
that exam in that note?

A It says, “Verification of ancillary
documentation,” um, uh, and it said that, “The
following portions of the chart were completed by
ancillary firs (sic), personnel and reviewed by

the physician, vitals and chief complaint.”

Q So, she reviewed?
A Right.
Q And would you expect a reviewing

physician to correct known errors in a medical

record?
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A I, I certainly would, yes.

o) And, in fact, let me ask you this
question, Doctor, you’ve got all these records on
this table, we have all these ring binders worth
of documents, has anyone given you a document
that says Robinwood Family Practice, your medical
report from March 26th, 2008 contains a material
error in fact? Do you have any paperwork like
that?

A No, sir.

Q Any paperwork like that from the
Plaintiff herself? Do you have any documentation
from the Plaintiff showing that she wrote the
doctor and said I'm involved in a case and this
is an important record and that’s not accurate?
Do you have anything like that?

A Uh, she didn’t, nothing that she sent
to the doctors.

Q How about anything from her lawyers,
did they send anything into you?

A No.

Q Let’s talk about the attending
physician’s report. Because it was very
interesting wording that Plaintiff’s attorney

used about the doctor’s note, the doctor’s note,
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the doctor’s note. Was that actually signed by a
doctor, physician, medical doctor, MD?

A Uh, I don’t think that’s an MD it
doesn’t say MD.
It says PAC doesn’t it?
Yes.

And what is a PAC?

| O I &

A Um, I think it might be a physician’s
assistant.

Q Hmm. So a physician’s assistant looks
like she signed off on that, is that true?

A According to this document, yes.

Q Does a physician’s assistant have
anywhere near the training of a medical doctor?

A No, sir.

Q Can I see that document again for a
moment? Take a look at the signature by the
physician’s assistant and then compare that to
box five, because you went through boxes with Ms.
Zois. Does that even look close to the same
handwriting?

}A I'm not a handwriting expert, but it
appears different.

0} And one more guestion on this, Doctor,

it says in box five, “History of the occurrence
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as.described by the com (sic), um, by the
patient,” right?

A Yes.

Q But there are other boxes that ask
about has the patient ever had the same or

similar condition in box nine, right?

A Correct.

Q What was the answer?

A No.

Q You mean no reference to falling down

the stairs?

A Um, I, I guess that’s, I mean, that’s
the right way to interpret it. There was no
history of prior back pain.

MS. Z0OIS: Objection, that calls for
speculation --

BY MR. PORCARELLI:

Q Is there any --

MS. ZOIS: -- (unclear - approximately four
words. )

BY MR. PORCARELLI:

Q ~-- is there any doc (sic), is =--

FEMALE VOICE: I’'m sorry, (unclear - one
word) -—-—

MS. Z0IS: Sorry.
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FEMALE VOICE: -- (unclear - two words.)

MS. ZOIS: Let’s go off the record for a
second.

VIDEO TECHNICIAN: We’re going off the video
record and the time is 8:30, p.m.

(0Off the record.)

VIDEO TECHNICIAN: We are on the video
record and the time is 8:31, p.m.

BY MR. PORCARELLI:

Q So, Doctor, I just, let me see if I can

ask this in a, in a broad and general way. Um,

box nine --
A Yes.
Q -- it’s a yes or no box, right?
A That’s correct.
0 What was the answer to “Whether the

patient has ever had the same or similar
condition?”

A The checked box is no.

Q And is there room to the right of that
for additional information to be written if
somebody filling this out has knowledge of any
other incident of injury?

A It appears there’s room beside the

checkbox.
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Q And is there anything written to the
right of that?

A No.

Q And thank you for your time today,
Doctor.

MR. PORCARELLI: I would move into evidence
our, uh, Exhibit (unclear - video blank) subiject
to our discussion off the video earlier, and we
are --

MS. HOWARD: No objection.

MS. ZOIS: Not yet.

RECROSS EXAMINATION

BY MS. ZOIS:

Q Doctor, Counsel just threw that huge
stack of paper of you, correct? That one that’s
(unclear - one word), can you get that, do you
have that in the camera?

MS. ZOIS: (To Mr. Porcarelli) Guido, maybe
you can put that back in front of him.

BY MS. ZOIS:

Q So they're, that’s a big pile of stuff
that you reviewed, right?

A Yes, ma'am.

Q And there’s more piles, and Mr.

Porcarelli was referencing binders and you were
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referencing hundreds of transcripts that, or
pages of transcripts that you’ve been sent, et
cetera. In addition to all of this stuff you
have more things back at your office that you
(unclear - one word.)

A Some of it’s sent electronically,
that’s correct.

Q And only one page in all of those
records say that she was injured in a 2005 car
crash, correct?

A That’s correct.

| Q No further questions.

VIDEO TECHNICIAN: We’re going off the video

(End of Videotaped deposition)

MR. PORCARELLI: Your Honor, that would be, obviously,
the end of the video tape.

THE COURT: Okay.

MR. PORCARELLI: And for formality sake I'd move, uh,
into evidence in our case the two DVD disks that comprise Dr.
McGrail’s full testimony.

THE COURT: Those will be received. I think this is a
good time for everybody to take a stretch. I know it’s been
a long stretch this afternoon. Um, I'm gonna’ say we're

gonna’ take 15, we're gonna’, I’'m gonna’ check on what’s
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going on with the weather, uh, as well as everything else
that’s going on since we’ve been in here working. So, I'm
going to excuse you to the jury room, um, for at least, it’s
probably going to be at least 10 or 15 minutes just to -- and
you know it’s always longer than that no matter how hard we
try.

(Jury excused from the courtroom.)

THE COURT: Let’s all stretch and take at least 10. My
clerk just got a note saying that it’s snowing fairly
significantly and it’s getting bad outside. So, we’ll talk
about that in a minute. But everybody, 1 think, needs to
stretch and take at least 10 minutes after that, so.

MR. BRATT: We're lawyers we ain’t scared.

MS. ZOIS: Thank you, Your Honor.

THE CLERK: All rise.

MR. BRATT: Thank you, Your Honor.

(Whereupon, from 3:40 o’clock, p.m. until 4:16 o'clock,
p.m. a recess was taken.)

(Jury not present.)

THE CLERK: All rise.

THE COURT: And good afternoon, everyone. Please be
seated.

MS. HOWARD: Good afternoon, Your Honor.

THE COURT: Back on the record. First thing I want to

let you all know is apparently the, um, they have declared a

376




CIRCUIT COURT FOR FREDERICK COUNTY

COURT HOUSE
FREDERICK, MARYLAND 21701

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

snow emergency, it is snowing, the roads are not very good
and we are probably at least two hours from even getting this
case to the jury is a fair estimate I think everybody would
agree.

Um, I don’t know that we really have much of an
option now with respect to the jury, but to excuse, to
indicate that we’ll need to go into Monday. I’'d be glad to
hear anything, but thaf’s, we called the State Police --

MR. BRATT: Sounds like it is what it is.

THE COURT: -- and looking at the roads and looking at
the time, and I know everybody’s been working very hard today
to try to push things through, but realistically.

MR. BRATT: God doesn’t care that we’re having a trial,
apparently.

THE COURT: No, never does. Um —-

MS. HOWARD: Your Honor, honestly, we don’t have any
contrary position to what you said.

MR. BRATT: I would, I would request a courtesy from the
Court.

THE COURT: Mm-hmmn.

MR. BRATT: I have a pre-trial in Baltimore City on
Monday. Could I get a, a, a note saying that I’m not there
because I'm trying a case in your courtroom?

THE COURT: Um, however you all would like with respect

to many, because I also have to make sure that we have at
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