10

11

12

13

15
16
7

18

20
21
22

23

24

14

te give you a moment, Mr. Foreperson and Jurors 2 and 3,
to change seats actually. 8o that you can see better.
If you would do that for me. Then we’ll proceed to hear
Ms. Zois' closing,

Mr. Foreperseon, go ahead and move down as well,

T don’t think it really matters if you’re
seated 1n erder. As leng as yeu're seated alustered so
that we can see the TV so you're not peering over the end
of the bozn.

Bverybody cemfortable? All right. Thank you.

All right. Go ahead, Counsel.

MS, %Z0IS: May it please the Court.

MS, 20I18: 8ince this is the first time I've
had an eopportunity te address you directly I wanted to
make sure that ! thanked you all en behalf of the Allen
family. They've waited three and half years to get
answers in this case, And I knew that yeu all have jebs
and famllies that yeufre taking tilme away from them to be
here to listen to Dennis Allenfs story. And so for that
wefre vary grateful.

You might be wendering how it is that veu gwt
se lueky to be selected fer Ehis jusy. Luek peebably
didnft have a whele let to de with it, Fate maybe, But
it’s because you're a member of this comumunity. IL's
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because you have a driver’s licences in Baltimore City or
you’ re registersd to volte in Baltimore City. And cases
like this are decided by members of Lhe community because
they affect the sammupliy,

¥oufve gaing Lo ge bagk o jury deliberation
temoryaw, And when yeu deo that you’re golng te have a
gouple of jobs te de, Her Henes jusk went over Lhe
verdiet shest with you sll. He the Elrst jeb 1s yeu're
going te have te £111 this eut, And I will tell yeu now
that Plaintiffs woeuld ask you te fill eut yes, yes, yes,
yes, yes, yes to this verdiel sghast,

The ather jek that yeu're golng te have to deo
ig you're going te have be the fipndsrs of fact in this
case. You've heard two sides of thls stery. Yoeu all arve
the ones that decide what the facts are in this case,

Onee you decide what the facts are you're going
to have to apply the law te it., Her Hener gave you all
the instructions on the law, One of the ones that I want
te point oub right neow is the burden ef precf because a
lot of pecple coms in and they're little bit cenfused
about what that means.

Most of the bimg peeple think well the burden
of preof is [ have te be bheyend a reasenable deubt 100
pereent. But in a glvil case itfs net like that. In a
givil case the pleintiff we have the burden of proof it
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hés téngé more likély than not. It has to be 51 pércent
to 49 percent. It doesn’t have to be clear and
convineing. Nobody has to be positive. You don’t have
to be absolutely sure. It’s more likely than not. What
the plaintiff is saying makes a little more sense than
what the defense is saying.

That’s another point. A lot of technical and
medical stuff going on in here, Bring your common sense
and your everyday life experiences in that jury
deliberation room. And I assure you that if you use
common sense and your everyday life experience the answer
on that verdict sheet are going to be yes, yes, yes, Vyes,
yes, yes, yes,

The other job that you’re going to have when
you’ re back there is you’re going to have to explain to
each other why it is you feel about the facts in the
case. So you're going te have to be able to support your
position if someone says, hmm, I den’t know if Kayexalate
causes intestinal necrosis., You’'re going to have to be
able to respond to that.

So what I'm going to try and de is I am not
going to marshal the evidence. I am not going to go
through all the evidence in this case. We'’d be here for
another eight days 1f I tried to do that. And I'm not
going to do that.
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So whét I am going to ao though is I'm going to
talk about the things that I think you all are probably
going to be struggling with back in the jury deliberation
room. And that means I'm probably going to leave a lot
out. Which means I have to believe some things were just
gso clear that I probably denft even need te bring it up
right now,

B0 I'm going to start with some of the things
that the defense said in their opening statement, I kind
of -- it was a long time ago. And I want to remind you
of some of the things that they said,

They said »~ 1 took careful notes, Dr, Burks
used his very best efforts., He sheuld be credited for
saving Dennis Allen’s life. He followed the standard
order set, He teok prompt actien., He used every avenue
possible in this case,

o the fipat tbing that I want te¢ do with yeu
all is walk through hew did defendant treat My, Allen,
And Ifm geing to start en the meorning eof the 18%,

b, Burks had an ewdsy in te have Mr, Allen’s
bleoad drawn at 4:30 in the merning. That was ths right
thing ko deo. Because we khsow that My, Allen dida’t have
hemedialysis the day befoere. MHs had it on the 13, the
144, the 15, the 16", He shipped s day. 8o hisg labs
that morning wers goulng te be really important because he
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didn’t have hemodialysis the day before.

And Dr. Burks testified that it’s his practice
when he gets to work that day he loeoks at the labs. Well
that makes sensge because yeufve get all these patients
you need to treat., Yeu need te know what thely labs say
o you know what ke de feg thew later thaet day, Because
a let of what a deocter degs 18 geing ko depsnd on what
these numbarg say op the labs.

8o what happened? We talked about why the labs
are ilmportant but == we knew the order was made te get
the labs drewn, And for some reason the hegpital chart
saye that the orpder was ecowpleted., Where are the lahs?
We haven't seen the labs that were drawn at 4:30 in the
merning.

But what we de know ==

MR, SHAW: I cobjeect to this whele line of
questioning == I mean of argument, Your Honor.

THE COURT: Overruled.

M8, Z0I8: But what we do know is that
Demetriusg Jones came in here and she teld yeu she didnft
take his labs that merning. And she didn't take his labs
that merning because she was teld by the nurse Lhat he
was having dialysis dene that day.

MR, SHAW: Objection, Your Henoy.

M8, 20r8%: S8Se they didn‘t need take the labs,
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THE COURT: Overruled.

MS. Z0OIS: So we know the labs weren’t taken.

But what happens next? I'm fast-forwarding a
little bit. After Mr. Allen is being transferred to the
ICU for emergency surgery with a dead colon Dr. Burks
goes into his chart and writes a four page summary.
Which I sincerely doubt is not in that jury extract.

And he writes “Laboratory data is unavailable
as the patient had refused his labs in the morning.”

MR. SHAW: Objection, Your Honor,

MS. 20I8: What we know is =--

THE COURT: Overruled.

MS. Z0IS: == Dr. Burks didn’t know what the
labs were at seven, eight, nine, 10, 11, 12.

Dr. Kaplan said something interesting. He
said, you know, Cynthia Allen was in the room with him
the whole time that night., And she was by his side this
entire hospitalization, by the way. And she brought it
to the nurse’s attention that she was looking at the

numbers on the monitor and she went out and get the

nurse.

And there’s a note at 12 o’clock that does say
numbers are a little off. And what happened after that
is Mr. Allen went inte bardycardia. He started to have a

life threatening event with his heart. Because his
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Qéta#siu% leveié had gotten so out of whack and had been“
allowed to get so high that it was impacting his heart.

8o I would suggest that a doctor using his best
efforts in taking every possible avenue and uslng
gvervthing available to him weuld have fellowed up on
those labs that mernlnyg ==

MR, SHAW: Objeetion, Move to strlke, Your
Honor.

M8, #018: e+ would heve figured out sarlisy ««

THE COURT: Can Counsel =» Counsel, approach.

{Counsal appreached the baﬁdh; and ths
follewing ensuad;:)

THE COURY:  He ==

MR, SHAW: i1 aebjest, Theye vas absolutely ne
evidence that it was a beeach eof the gtandavd of eare by
De, Burks that mesning. He evidence fron anybody.

| 8o for her te make this suggestion khat he

wasnft uging his besat eaze lg lmpllesting snd implying
thet he bresshed Lhe sbandasd of wave,

ft's tetelly inappocpriets. BArd bhare‘s ne =»
and there’s ne testimeny beyend thalt thak auy ¥allure tp
get the labs gest him injury., Thers's no szpert epinien
on khat. 8o there's neb sgpert opinion e butiress ibis
«= Lo suppert this, It's ebjeeiicenable.

I we I owe I wove foy g mishrial en {t, Yeur
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Honor,

M8, 20I8: This i8 == [ am lneredibly -~ I'm
not even sure where to gtart.

I am net going te == thank you, Your Hener., I
am not going te argue that hig fallure to check the labs
was a breach of the standard of care,

THE COURT: 8eo where are we headed?

M&. 2018: What are we doing? We’re showing
that when defense ecounsel celaims that thls dogtor used
every effort possible and did everything he could do and
should be credited of saving his life but that is
ineorrect. And that even by the defendant’s own
testimony he said he was too busy with other patients to
check the labs.

S0 it goes to their defense in the case. And
it goes to the defendant’s credibility when he takes the
stand and says I did everything poessible, 1 was trying
to (indiscernible at 4:04:59).

I mean, nene of what I have said has suggested
that this was a breach of the standard of care. But it's
all factually accurate pieces of what happened. And that
this testimony that the experts didn’t say, ineluding Dy,
Seneth (phenetie), that had treatment been initiated
earlier the ecardiac event would have never occurred.

8o there has been expert testimony to that
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effect.

MR. SHAW: The testimony --

MS, 20IS: And I ==

MR, SHAW: 1I'm sorry. Go ahead.

MS. 2018: Frankly, I find the objections
(indiscernible at 4:05:31). I =~ this is beyond
obstructive. It’s argument., It’s closing.

MR. SHAW: 1It’s based upon improper =-- it’s
based on something that’s not in evidence. I am very
reluctant to object during closing. But when Plaintiffs’
Counsel stands up in front of the jury and essentially
says, in so many words, Dr. Burks didn’t do his best
duty. Didn’t do what he was supposed to do. That by
implication is a breach of the standard of care.

THE COURT: Overruled.

And T will also add that it is perfectly
appropriate for Plaintiffs’ Counsel to draw the jury’s
attention back to promises made by Counsel at opening to
say that the evidence did not fulfil the promises of
Counsel at opening.

MR. SHAW: Okay.

THE COURT: The objection is overruled,

MR, SHAW: So I’'m going to continue to object -

M3, 201I8: Your Honor.
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THE COURT: ”&;; Shaw.

MR, SHAW: =« because ctherwise how do I
preserve it? I'm going to cobject to every guestion or
every statement unless the Court gives me a continuing
objection,

THE CQURT: 1'm supe the jury will be
dellighted,

Re whatever you feel 1s apprepriate te preserve
your record,

MR, 8HAW; ALl right, Thank you, Your Honog,

Will vou give me a wonbinulng shisstion?

THE GOURT: I will give you a sentinuing
objection as te what partleular issue?

MR. BHAW: Any ilssus aboub ==

THE COURT: 1 want to be clear, Ne. I will
not give yeu a centinuing ebjesctien besaume lt's net
(iﬁdiaaaﬁaibiﬁ at 4iB€:153) . Usually there's ne svidenas,
The evidaenge is up €g my syekalls., 8o ne.

MR, SHAW: Okay.

THE COURY: Some si,

MR, @HAW; ALL wight, Thank yey,

3 o
=

(Geunsel eebuened Lo bhe bpial bablg, and ¥
fallowing ansusad;)

THE GOURE:; Ouarruled,

Go ahead, Ms. hoels,
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Mé. ZOIS: Thank you.

As I was saying, a doctor using his best
efforts going above and beyond the call of duty in trying
to save their patient’s life would have checked those
labs,

MR, SHAW: Objection.

MS, ZQIS: And -~

THE COURT: Overruled.

M8, Z0I8: == the defendant I‘m net really sure
what he did. He was a little bit all over the place. T
called the lab. I didn’‘t call the lab. I checked the
lab, I asked the nurse. Nobody is really sure,

But what we do know is that after Mr. Allen has
a dead colon and is on his way to get it taken it
hopefully he writes this note in his discharge report.
That the patient refused his labs.

Now let‘s get to ==

MR, SHAW: Objection,

M8, Z018: =~ what happens when he ==

THE COURT: Overruled.

MS8. 20IS: =« has a cardiac event.

The testimony from the defendant is he did use
his best efforts. He did everything possible, Did
everythiﬁg to a tee. But what we know is that in the

record there’s absolutely no evidence that any form of
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calcium was ever administered to Mr. Allen --

MR. SHAW: Objection, Your Honor.

MS, ZOIS: =-- to control his heart,

THE COURT: Overruled.

MS. ZOIS: 8o what we do know -~ based on
evidence provided by the defendant hospital what we do
know =- well before I even get there,

Caleium is the thing that stabilizes the heart.
It’s the thing that gets into the heart and it stabilizes
the heart. 1It’s arguably the most important drug to give
when you have a patient that has a cardiac event.

What we know from the chart, and now I'm going
backwards, is that according to Dr. Burks note he writes
calcium gluconate unavailable per pharmacy. That’s in
his note.

His testimony was well 1 ordered the calcium
chloride and that was a verbal order. And not in the
chart. Verbal orders are supposed te be in the chart.
It’s supposed to be charted by the docter and by the
nurse. Again, net in the chart,

What we alsc know -

MR, SHAW: Objectien.

M8, 20I8: ~« 1y that the hospital had ==

THE COURT: Overruled.

MB, A0L81 =« only 253 doses of ecalelum
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gluconate that was available to patients in their
hospital.

MR, SHAW: Obijectien.

MS. Z0OI8: What we also know ==~

THE CQURT: Overruled,

M&, 20I8: == is that one of these deses went
te some other patient on the very same day that Dennils
Allen needsd it after Dennis Allen needed it on March the
185,

And the testimeny that you heard teday from the
hespital representative said this ls from omnieell., This
repregents every bit of caleiluwn gluegenate that was used
at the hospital. Theose 253 vials, one dese on Maveh the
18%,

MR, 3HAW: Objeetien,

THE COURT: Cwaerruled,

M8, 20I5: We alao kneow that decters have
agsess to erash carts, They'rs the carts that aye op the
fleor that you actually have to bust epen to break the
seal to get inte te use the drugs,

And what we know 1z that the ¢rash eagt had
galeium chlovide on lt,

MR, SHAW:; Objection,

M8, RO6I8: And we knew that the gragh eart

wasn‘t epensd.
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.THE CQURT : @v;rﬁﬁléa.
M&, Z0I5: So in response to this cardiac event
Dr. Burks orders the cocktail. I find that offensive.
When I hear the word cocktall I'm thinking about Happy
Hour. I'm not thinking about lifesaving beverages.

But what he says 1s he wenit te the order set
and went ¢liek, eliek, cliek, elick, elick, ellek.

That’s what he did. Click, elick, click, eliek, elick.
So without really thinking about Dennis Allen as an
individual and Dennis Allen’s igsues and his issues that
he has with renal preblem, with his kidney problem, with
all the reasons that hefs in there he just goes click,
click: click, click, dlicgk.

And one of the things that was interesting that
you heard today was allegedly acecessibility to the
calcium stuff wasnft even on the order set because they
pulled it off because there was a shortage, 8o I don't
know how he clicked on the calecium. But he says he did,

Now when hefs ordering all of these drugs
obviously if he’s click, cliek, click, click he’'s not
thinking about the Kayexalate. He’s not thinking about
how giving the Kayexalate to a patient like Dennis Allen
is going to affect Dennis Allen. He’s just following the
set. He’s not thinking, hmm, Dennis Allen probably has

renal issues. He already has problems processing things.
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He’s n;£ thinking I shouldn:£ éive this man this drug
because he might be more susceptible to an injuﬁy.

In fact, Dr. Burks doesn’t even know that a
major complication associated with Kayexalate is exactly
what Dennis Allen died from. Major cemplications of
ischemic colitis and bowel perforation., He doesn’t even
know that information. He should have known that
information.

8o this is the hospital’s guidelines. And I
kind of want te talk abeut this for a minute. The very
first witness that you heard from, Ms. Young, who came in
the very first day. Long time agoe. She went through how
they came up with the guideline., And it wasn’t willy-
nilly. They put three years into this.

The 2008 FDA warning came out about Kayexalate
so the hospital did the right thing. They said well we
need to figure this out., A&nd we need to come up with
zeme guidelines on how teo deal with this. So what did
they do? They did the literature survey. 'They read all
of the literature. Not just this piece here or that
pliece there. They read through the entlire literature,

What else did they de? They consulted the
experts in the hospital. University of Maryland Medical
System 1s a huge hespital., Theyfve got lots of puople
they can talk te aboub this,
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So they form a committee. They come up with
the guidelines based on what the literature says. And
then they circulate i1t to the experts in the departments
who are going to have to deal with hyperkalemia. That's
how these guidelines were formed., They were formed by
the experts at the University of Maryland Medigal System.
And they were supposed to be dene for best practices.
Which means patient safety., All that makes sense.

Except br. Burks nsver pulled this guideline
up, His medlieal training didn’t even tell him majer
complications ave intestinal necrosis and bowel
perforation, He didn’t have this informatien.

When Mr. Gaston saild, well, why didn’t yeu just
loeok at the guidelines, Well I relied on my own medical
trainiﬁg. And I relied en my own literature, And I
relied on my own researeh. And stepped in. He said I
rely on up te date. Well lrenieally the up to date
article on this issue says you don't presceribe Kayszalate
when hemadialysis is yeadily available.

MR, SHAW: Objectien, That was nat in the
avidense, Yoeup Hepey,

PHE SOURT; Hustalned,

M8, 26187 He geing bask & little hit, 8
those are the guildellneg,

Ard it's what he kisw or sheuld have knewn, Hg
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should have known that giving Kayexalate has major
complications of intestingl necresls and bowel
perforation, He should have known that,

Now the research that the heospital consulted,
the very first plese of litergature, that's in these
guidelines says lt's a == it‘s a ong »=- up te & 1.8
percent af cceurrencs that a persen 19 dgeing te end up
with these major complicatiens. That’s not a small
number. That’s almost two cut of 100 people axe going te
have intestinal necrosis and bowel perforation. And this
is the literature that the hospital was using.

8o the administration of the Kayexalate it
sucked., The defendants want te say it was Iin the middle
of an emergency. It was his erisis, he =« his heart was
going out of control, it was we had to get it done. But
the truth of it ig his cardiaec event was ever. He had it
under control, And he administered the Kayexalate after
Mr. Allen had the nebulizer on.

And we know that == I'm sure that if it’s a
1ife threatening emergency and as Defense Counsel saild in
opening he gave him the Kayexalate so that he didn’t die
right before his very eyes you would think that Dr. Burks
would have brought that Kayexalate in. Dr. Burks wasn’t
in the reoom,

The Kayexalate was brought in by a nurse with a
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Styrofoam cup and a straw in it. And Mr. Allen was given
the instruction, here, drink this. Does that sound like
at the time Dr. Burks’ patient is going have a cardiac
event and there’s some emergency that he should be
attending to?

Because if that’s the case then Dr. Burks
should have been in that room. Not sending a nurse in
there to give the Kayexalate,

Before Dr. Burks leaves from the hospital he
doesn’t know what the major risks are. But he should
have known. And if he should have known he shoﬁld have
told the night nurse, Shamir (phonetic).

And he should have told the doctor on duty that
night, Caleb (phonetic), I gave this guy Kayexalate. And
1 want you to be on the look out fcr a couple things.

The signs and symptoms of that are bleoedy stools and
abdominal pain. 8o I want you to make sure that if any
of that happens you take care of it, you page me, because
we've got to figure that out guick. Dr. Burks didn’t do
that.

And what happened that night wasg horrible, It
was absolutely horrible. Mr. Allen was having blood
bewel movement after bloody bowel mevement after hlooed
bowel movement. Was in excrueiating pain. Was crying
eut in pain. BAnd you know this i1s a man that breke his
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1€“m"“iag, strapped on soms twe by fours with a belt and drove
2% himself to the hespital.
35 We know this 1s a man that doesn’t knew fear.
4E This is a man that when gunshots ring out in frent of his
5 house he deesn’t run away, he rung bLowavds the gunshets,
6 So this man ig @alling hig childeen and saying, you think
1 I*m erazy, do yeu leve ms. Ho, Pop, we don’i think
8 youfre grazy. Of course, Pop, we love yey, Then get wme
9 out of hers,
10 Because he wag dying and he kpew 1k, And
il nebody else did, Not the nurse on duky that aight. Hot
12 the doctor on duty that night. Not his wilfe that sat by
13 his bed and, honey, everything’s going toe be okay.
14 You're where yeou nesd te be, You're in the hospital,
15 Net Bennis, not Baniel. 'they said, Pep, yeufve spent the
16: better == you gebt better and wa’ll get you eut of there,
175 You re going te get better, ' goilng te piek you up and
18 Tfm gelng ko take you eut of thers, Bub we aan’t take
19 yveu out.
20 Mr., Allen wouldn't get himself out of that bed
21 if he wanted te, He was in this vulnerable pesition
22 where there was nothing ha eoculd de te help himgelf, He
23 eouldn’t eonvinee his family e take him eut of Lthess,
24 And, frankly, that weuld have been the weong thing te do,
25 But they!re plagusd with guilt te this very day about
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that.

So that night was horrible., And we’re going to
come back te that. As much as I don’t want te. And I
den’t think you want me to de that. We’re going te come
back te that,

fio what happens the next merning? D, Burks
gets to work that next merning and he‘s advised by an
intern that major @ampiiﬁati@na asseclated with ischemic
colitis are necrosig and the howel perfaratien,

Bnd I missad a slidae,

What we alse know is that Dennls and DRaniel
were taking care of their father (indiscernible at
4:20:40). They were changing him themselvesg, Cynthia
said I don’t want the rectal tube, 1I'm geing to do this
myself, And Daniel and Dennis would help him., And three
times they’re trying to get the nurse’s attention.
They’ re saying, uh, I think there’'s blood in here. Uh,
there’s more blood in here,

And by the third time Dennis runs out and says
this is full of bleed. This is crimsoen, You need to get
this tested. Because the first two ended up in the
toilet.

30 we know that the night before at 9:55 p.m.
samebody at the hosgpital knew. Because somebody tested

eceult blood feces., B¢ that happened the night before,
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So we know that his bowels are dying. And his colon is
bleeding as of earlier than this. Because is about the
time he got to (indiscernible at 4:21:42).

So what happens the next day? Oh. I forgot
this part. In the response to Mr. Allen’s tears and
crying out in pain they'gave him a little gauze, put
something on his belly. No pain medication. The man has
a colon inside of him that’s dying by the second. They
give him something for gas. Basically the equivalent of
Tums. And they do this at 1:27. So we know they knew
that he was in pain.

But the chart from that night doesn’t have a
whole lot of information on it. But the chart for the
next morning does.

Dr. Burks gets to the hospital and is advised,
again like I said, by the intern that major complications
assoclated with Kayexalate are ischemic colitis and bowel
perforation,

S0 what deoes Dr. Burks do? Again, he’'s now
figured out that he gave Kayexalate that has these major
complications. His patient i1s en his way to emergency
surgery to have his colen removed. This is part of his
four page report that he writes after the fact,

On the morning ef Mareh 19*%, not true, he was
noted to copious bloody bowel movements. It wasn’t the
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mﬁéﬁing éf ﬁarah 18,  Becsuss as you just saw the lab
Frem the night befors., And again, remember this is after
he!s figured cut, oh, ¥ think I made a mistake,

8¢ he starte off deing the right thing., He
does, He starvts off deing the rpight thing because he
pulls Gypthia Allen sut of the room and says, Ma, Allen,
gan I talk you fey a winubs, ¢Cynthla gomes eut in the
hallway, Ifm gorry, 1 made a miskake, 1 gave your
husband a drug thebfs ipjuged his eolon. He's going te
nesd te ge surgsry, b will enly take a gouple hours,
Everything is going te be ekay, We caught 1t in time,

And Mz, Allen was not cemfortable with that.
ghe sald veu kaow whalk, Pr. Busks, we‘ve gobt @ veam full
ef kids dewn bine hallway. %oeu nesd te gu tell them that,
ifm net delng that, Yeu need te ge tell them that,

Bo Dr, Burks walks doewn bthe hallway and tells
the family this infermabion, BAnd Bennis is liks, what,
what, What are you taiking abeut, Like break it down
for me., Like I dep't s+ youfre golng ko have te tell me
this in lay-peeple termg. § dopft updecsband all this
medical Kayvexalsbte, isehsmig selitis, necretle bowel,
perferation, Huh, Break 1t dewn fey ne.

And he did. And he gald [ made a mistgke, T
gave your dad s deug that dudysed his gelon, He's gelng
te be Iim wurgery fey ¢ aeuple of hourg, We egught Lt in
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time. And Dennis said okay., I understand.

So that’s

what the family is teld., One to two

hours. It's all going to be okay.

It wasn‘t okay, It wasn‘t eokay. Dr. Burks

never spoke to that family again.

One of the things I think you're going to be

talking about back in the jury deliberation reoom ia did

Kayexalate cause My, Allen intestinal necrosis. The

answer to that, folk

g, ls absolutely it did. Yes, it

did. And yeu donft need te leok any further than what

the hospital says about 1t, The defendant hospital.

Let’s take a look at what they said before they

load it up.
MR. SHAW:
THE COQURT:
MR. SHAW:
MS. Z0IS:
THE COQURT:
MS. Z0IS:

This i8 not that is.

Objection.
Basls?
Offensive actually.
Intestinal ischemia -=
Overruled.
-~ due to conflict with Kayezalate,

That’s Dr. Burks note,

Bowel necrosis due to Kayexalate., Guess whose

note that is. That’s the ICU team that took him cover.

Given the constellation of symptomocelogy we

were considering -~ mesenteric ischemia or ischemic

colitis. The medical Intensive Care Unit team had
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pointed out that the patient had received Kayexalate the

night before and there were several case reports of
nucosa level ischemia.

That’s the crew that was taking care of him
hefore he went up to the ICU.

Dr. T. The guy thatfs actually operating on
him. The one that’s elbow deep into belly trying to get
rid of all the necrotic tissue. Trying to get rid of all
the dead issue in this colon. Says given overall
statement of patient’s profusion this may have likely
been induced by the Kayexalate.

The autopsy. The hospital autopsy report says
“the findings may be suggestive of Kayexalate colitis.”

Nothing there about low blood pressure, low
blood flow. Neothing. fThese doctors got it right., They
knew the Kayexalate killed his colon and they put it in
their report,

So these guidelines are a little bit of
surprise when we sent »= the Allen family sent guestions
to the hospltal because they have questions. And they
wanted answers. They still want answers. One of the
questions was, hey, Hospital, what guidelines do you have
in place for this eondition, What are your policies
about that,

And the hospital says objectien, legal jargon,
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UMMS bad a.hygérkalémia erder set, You know, thé clié;,
elick, elisck, eliek, e¢liek, That thing. That's it.
Didn’t tell us abeout the guidelines., Just this., Just
teld us abeut ths eorder ssk,

And then spscgifically the Allen family guestion
wag “Recommendabtisn oy warnings for administering
Kayexalate te patients sueh as Dennis Allen.”

What was the answag? Hum., “Oorder set.”
that!s it. Het the majer cemplieatiens, Just the oavder
get,

o that was net infermation either that was
glven te any 2f the defendapts’ sxpscts befors they
testified, Bid yeu netice that? We asksd every single
one of them why didnr't yeou get these guldelines. Why
didntt you geb thewm. Did you have these bafere you gave
youk sworh tesblmeny and yeur epinion undey ocath, bid
you have this infermation. Bld yeu knew about it, He,
They didnft have ik,

I den’t knoy when they got l&, Hene ¢f thew

e

wouldnft answes the gusebion., Yhe gleswst I got vas when
Pg. 8sneth said well T bthink they were Dropbex and T know
I leoked at them last nighk,

Buk baek te the gate 1.8 psraant of palients
have bewael perfovalies adserding te the hespital, Thig

ig net me, This ig the llterature searchsd at the
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hospital.

S0 the question is did Defendant breach the
standard of care. Did Dr. Burks act as a reasonable and
prudent doctor that a same doctor under a similar
circumstances would do. And we say absolutely he
breached that standard of care. Abseolutely he did,

He prescribed Dennils Allen Kayexalate when he
absolutely should net have done this, There‘s a 1,8
percent change he’s going te have bowel perforation or
ischemic colitis. Which is exactly what happened in this
case, And which is why you shouldn’t do it,

And one of the jury instructions that Your
Honor told you about is the susceptibility to injury
instruction. You have to consider someone has other
issues going on. And they would be more susceptible or
at a higher risk of developing a problem. You need to
think about that.

You can‘t do click, elick, click, click.
That’s not going te work. You need tp think about the
patient. You need to apply the order set to the patient,
You need to think about these things before you just
start ordering drugs,

So he does order the shifting agents. And I'm
putting this up here for a reason. Because the shifﬁing

agents are the things that get potassium away from the
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haﬁrﬁ. It Eidéa ﬁhem.ﬁiﬁe. ﬁeeause they need to get the
potassium out; right? &So the shift agents are given can
last a pretty long time.

Again, this is the hospital guidelines. This
isn‘t me telling you this., This is the hospital
guldelines telling you this,

The insulin and dextrose at the block of six
hours, 'The nebulizer can last up te three heours. Sodium
bicarbonate can last up te six hours. 8o that gives you

enough time te get hemodialysis. That‘s plenty of time

to get hemodialysls.

They got hemodialysis after 1t was ordered in
an hour and 15 minutes,

And Dy, Lso came in and told you you give
Kayexalate as a last resert. You do net give this toxie
druy te a patient when hemodialysis is readily available.
Hemodialysls is the gold standard. Kayexalate has
problems. Hemodialysis, again itfs the hespital it's not
ma, this is what the hospital says, rapldly remeves largs
amounts of potassium,

Most impertantly, treatment of chelee for
patients with life threatening hyperkalemia. It is ths
gold standard in elimlpating petassium Iln renal falluse
patlsents,

We heard a whele let sbeout the condition that
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Mr. Allsn waﬁliﬁ whém he get.th@.ﬁaséital. They tai?é&
about that feor houps. We knew =» vou know, we knew he
was in renal failure, That was the right eheice.
Hemodlialysis was the right cholaee,

And yet the == the elaim of, oh, we didn't know
when the hemedialysis guy was goeing te get there,
Whether the machines could break., We didn’t know if had
the == that whols song and dange.

've got ke go back te this ene, Just wait.
Just walk, We have timg, And these san be repeated.
You gan do these again. Yake whatsver time 18 necessary
te aveid giving this man Kayexelate whe ig in renal
failure, Whe yeu knew is maks suesosptible Le this
injury. They didnft de that. bDp. Buvke didn’t de that
because (indiseernible at 4i33:124),

S0 this brings me to bthis., Infeormed eonsent.
Before a docteor is allewed te de something to a patient
that has matesial vipks they havs té get what is called
informed gonsent. They have ke have a genvepsation with
the patient. They nesd ke say, hey logk, let’s talk
aheut thig, This thing I'm abeut to do hag got soms
probliems, Letfs talk abkeut it apd then you decids. You
have to ﬁ@nﬁéﬁﬁ, You. have te understand it and then give
me your censent before I de this,

That pilecs never happened., He failed te obtain
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informed consent., They’re net disputing that, They

haven’t said oh yeah we gave it. They haven’t said that.
Because they can’t say that because Dr, Burks didn’t know
enough to even properly get Mr, Allen’s informed consent.

So the five elements thal are reguired are
there. And we know Dr., Burks didn’t bother te look at
the guidelines to find out what the material risks even
were., So we know he didn’t give this. Because he wasn't
capable of giving this,.

Which is why the defense is well this was an
emergency, We didn’t have time to do that. We didn’'t
have to do that. This was an emergency situation. Whose
got time for that. Who has time to talk about all these
things. We don’t have time for that. So that’s why they
say they didn’t do it,.

But we know is the Kayexalate ordered on a
routine basis. Not 8TAT. Not I need this in here now.
It was hey whenever you can get to it. (Indiscernible at
4:35:1189)

More importantly than that is the albuterol.
One of those potassium shifting agents. The thing that
he was on right before they brought the Kayexalate into
the room, routine priority.

So what we know now it wasn’t click, click,

click because this was ordered after all the other
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meéieaﬁions.weﬁe at 12:37.- This Qé; 6rde£§a atni2:55.
And it was ordered routinely. Emergency was over. There
was no cardiac strips that were printed out. The bells
and whistles didn’t go off again. Ms. Allen was there
and said his color came back into his face. There’s no
cardiac alarm going off te peint that Kayexalate was
still (ilndiscernible at 4:36:03).

And again, 1711 just bring you back te if Dr,
Burks truly thought that My, Allen was in a life
threatening event at that very moment do you think he's
sending the nurse in to deliver the Kayexalate, He
should be in that room. If his patient is about die
because of a life threatening event, cardiac event, he’d
be in that reom., Or at least I hope he would,

8o next guestion, Was the defendants breach in
the standard of care a causs of Mr. Bllenfs death, It
deesn’t have te be the eause, 1t hag to be a cause of
Mr. Allen’s death.

And what de we have? We say yes. We know what
the hespital teld us. What did he die of, He died of
isehemie eolitis., 'Thie is the hespital’s offieial death
asrtifilcate for vital resepds, They didn’t write kidney
disease, they didnft write cirrhosis, they didp’t write
sleep apnea, they didn®t wrlbs congestive heagt fallure,
They wrote ischemic golitis within 24 hours of his death.
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EQ a.d@eter that presumably would have ﬁha entire medical
chart available to them,

So the hogpital tells us that’s what he died
of. The story is different now., But right after he died
that dector said he died eof ischemlie colitls,

We alse know the patholegy report said that the
appendix is nermal, And (indiscernible at 4:;37:48) for
all that means,

The defensss’ theory in the ease is that en the
13" for a ceuple of minutes, ncbedy can really aa§ for
hew leny, and en the 15 for a eouple of minuteg, nobedy
can really say for how leng, that he had lew bleed flow.
And the low bleed flow lmpacted his celen te the peint
where 1t killad it, Really? When the celon can go slx
hours without bloed supply and zebound,

S0 the dogtors that they brought in here,
although they all cenfuge me and they all said scmething
a little bit different and I‘m not entiesly suve they’re
all on the same pags, bub they’re trylng te ceavines you
that the short perieds of low bleed flow te the colen are
what caused Mr. Allen’s death.

All right, Well 1f that’s true the low bloed
flow enly affected that one ergan. The one organ that
the Kayexalate wenk through, Common sensse, folkg. Like
I said before, use your commeh ssnse when you get back
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there,

Because what we know =~ Dr, Qdze, he’s a beast
by the way, came in here. His jeb is te determine gause
of death. That’s what he does, He’s a pathologist.

Hefs a professor at Harvard Medical Scheel.

He came in and teld vou not more likely than
not, He said I am 100 percent sure that this man died of
Kevexalate inducsd eolibis, 100 persent, He didn't mean
to go there but he did,

And you know what else he dld? He alse told
you he leooked at all the pathology slides from his body.
He had liver problems to begin with., But guess what? No
dead tissue in the liver., Neo dead tissue in the kidney.
No dead tissue in the heart, No dead tissue in the
brain. No dead tissue in the appendix.

Appendix 1s important because the appendix is
the area == oh., This is what we were suppesed te Google,
by the way. $100,000 expert that's telling uz te Google
infermation,

Mr., Gaston went and asked him and asked him and
asked him well don’t you agree that the appendix shares
the same blood supply as the colon. Right? The avtery
that comes dewn to the colen., The same artery that comes
down to the appendixz; right? 8o if you're lesing blood

flow to the colon you've got a problem with the appendix
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So the only areas that Mr. Allen had dead
tissue are the areas that the Kayexalate went through;
right? Common sense,

But this is what they want you to be convinced
of, you know. Even though the defense experts came in
they didn’t talk about, well, you know the hospital’s own
records say it was Kayexalate induced. BAnd the surgeon
sald it was Kayexalate induced. And the critical care
team sald it was Kayexalate induced. No, They didn’t
tallk about that.

They came up with this new theory that is not
anywhere in the medical records. Nobody says this in the
medical records from defendant hospital. The theory they
come up with is -~ and I'm being generous here, Because
nobody could say it was (indiscernible at 4:41:21).

15 minutes during hemodialygis on the 13", 15
minutes on hemodialysis on the 15", One more minute on
the 18, Gk thatfs what did it., That’s what did it,
That’s what caused the low bloed flew. These little box
of hypotensien are what saused Dennis Allen's aeelon te
deteriorate in 24 hours. And just happened to start ==
just happened to start on the night of the 18", That's
just a coineldence. That’s just a ceinceldenee that it
gtarted thexs,
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= again, cemmon sense. Maybe you

i

Or maybe
drink the Kayexalate., It starts te go threugh your
system, At first you only see a little bit of blood in
the feces, Next one we sas a little bit mere. And then
by the third one itfs srimson, It is a bedpan of blosd,

That's when the (indiscesrnible at 4:42:22)
starts, Thatfs when the man thakt has never shoun fear or
pain In hig life is sepeaming out te his ehildren to gst
him eut of the hespital.

What makes more sense? That all of this
started way baagk here er that all this starbed within
hours of deinking the Kayexalate? Commen senss, folks.

That’s hew leng your gelen gan sugvive without
bleed without irveveraible damags. ‘That’s why I put that

up there, 8ix hours, But they’re blaming a couple

“little times where he got hemodialysis to kill his colen.

The Hall Mary of all defenaes. Was is Mg,
Allen geing te die anyway, Rsally? Dees that mean his
life wasn‘t worth gaving? Dess that mean that his life
wasn’t worth looking at the guidelines te figure out the
majer complication of Kayexalate 1s what he died of?
(Indiseernible at 4:143:36),

By the time he gets inte the hespital, and we
heard all about how slek he was before he got there, He
had been the University of Mapyland before. Thay
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ﬁrescribed ;£a£in. He took it. He’s in the hospital for
rhabdomyolysis which is statin induced. And he’s in
trouble.

8o they need to give him hemodialysis., They
need to help him eut; right? But while he’s there he
speaks with the nephrolegy department. And at the
nephrology department in a consult ultimately will need
long term dialysis teo optimize condltion in preparation
for liver/kidney transplant 1f the patient wishes to go
to transplant.

-Oh the patient wishes to ge to transplant.

We will initlate transplant evaluation process
while inpatient per patient’s wishes.

So the nephrology department doesn’t think he’s
going to die anyway. The nephrology department says
we’re going to do semething that nobody’s don@.fer him
because nobody’s tried this yet., So we’re going to get
him on long term hemodialysis. We’re going te give him
hemodialysis every day that he’s here that he needs it,
They did. 13, 14, 15", 16*", Didn’t get it on the
1

But on the very day that this inecildent the
nephrolegist is in there at 11:30, tapping that toe,
where are the labs, we’re ready. Right. Are we doing
this today?
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Dr. Burks in the transfer note (indiscernible
at 4:45:23). This 1s after his surgery when he’s in the
acute care after the surgery. On transplant list. These
are their records. These are the hospital’s records.

Not he’s going to die anyway. He's terminal. Let’s get
him inte hospice. Let’s do palliative care for immediate
family. Let’s talk about that., Let’s see how he wants
to go. Let’s see how -~ if he has any last wishes,

None of that,

They did not have an end of life care plan for
him. You know what? They didn‘t give the family that
choice, The last time they saw him was the morning of
the 19", And what he was saying was (indiscernible at
4:46:18). He wasn’'t gilven the opportunity to have that
discussion with his family. They took that away from
them, They did net give him that opportunity.

There’s nothing in this chart te say that he
was terminally i1ll, Nething, He's net in ICU, Ne
hospice recemmendatien., Net palliative sare. If they
thought he was going te dle anyway that’s the right thing
to do,

What’s the vight thing te de? Yeou say, family,
thig 18 what’s geing on and yeu have a meeting. Your dad
is sick., And we den’t feel he’s going to make it out eof
the hospital. 8o what we nasd teo de 1s figure oul == you
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guys figure out with him, gﬁg-hié. What does he want to
do. (Indiscernible at 4:47:08).

$0 he's neb dying frem the inglde out and
guffaring apd in pain., bBe yeu think the congregatign
might want ko come up and say geod bye te him, Can you
think ef anvbady else that he'd want te Ltalk te befove he
pagses, Do yeu think theesfs anyvkhing that he might wani
te say to vou before hg digs elher than get me put of
hera, ‘They Loak kthat away fypm thils famlly,

o if thet’s true they didn't tell this family
that. Apd they Leok Lhat eppertupliy sway frew this
family, What this fawily is stuek with is the last
mements of this man‘s 1ife were hovelble. Aand thuse arve
ths memories they have with him., The mewmories they have
with him is Daniel wishing he had thrown him over his
shoulder and driven him in hilg bruek eut ef that
hespital., Yhat's bthe memaries they ave left with.

Nat I leve you, wa'ps gelng te be geed, we're
gelng te carry on with your legagy and tradition in the
chureh, You were the best father ever, You are an
amazing human baing. Mem's geing to be okay., We gat «-
mom’'s going teo bhe ekay., We’lve gok thia, Ge heme, Wafll
ke okay. And wefre going te live gveryday of eur llfe
hepnoving yeur legaey and liwving the lLife that yoeu taught
us, We are geilng to love psople., We are golng to love

198




10

11|
12|
13
14
15
16
i
18
19
20
21
22
23
24

25

every person whether they love themselves or not. And
we're going to continue to do everything you taught us to
do.

That didn’t happen. Didn’t happen.

I put this up here == this man loved Baltimore.
And he loved his church. And he formed this c¢hurch in
2012, During the middle of all this oh he’s so sick, Oh
he’'s (indiscernible at 4:49:25)., He’s in and out of the
hospital. He can’t think straight. He can’t walk. He
can’t do anything. He’s on death’s door. He's got one
foot in the grave, That’s the man who started this
church,

8o I hate this part. And I hate to do it to
this family. But in order for me to my job and tell
Dennis Allen’s story 1’ve got to go there. 1I’ve got to
do it. I've got to it. I've got to it you. 1I’'ve got it
to them. I don’t want to. It’s hard.

But Dennis Allen after drinking the Kayexalate
was completely immobile, Could not get himself out of
the hospital bed on his own. Could not get anyone to
listen to him. Could not get the message across to his
family I'm dying. I know I'm dying. My colen is dying.
It’s time for me. He couldn’t get the attention of the
nurse. Couldn’'t get attention of the doctor.

He’s got bloody bowel movements. He’'s crying
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in pain. ngli.night long. The last 24 hours of this
man’s real life were horrible. They were horrendous. He
screaming out, can’t get anyone’s attention. And his
family is going through it with him,

They’ re thinking the doectors have‘got to help
or do semething. We’ge in the hospital. We're where
we're supposed to be, These peeple are supposed Le know
what they’re deing in here. They didn’t know Dennis
Allen, 'This hospital did not know Dennis Allen, Dr.
Burks did not know Dennis Allen,

Dennis Allen was a strong man who did not show
fear., Who did not complain. And for him to have broken
down to the point where he’s looking at his family and
saying get me out of here. If you leve me and you don’t
think I'm craxy get me up ecut of here, This is what he
kept sayilng te them. They’'re left with that for the rest
of their lives,

Thege 24 heurs are the unlmaginable heorrgeor, o
that's his elaim. That's Bennis Allen‘s claim,

And there’s a line I put on the verdict sheet
for him. 8o these 24 hours that’s fer him., That’'s the
estate alaim,

With vsspsek te the family, His wife, 38
yaara, Soul makes, Hhe cane down be Baltimesgs to taks
of care of her sick aupt. Met him on the steep when sghe
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was with éﬁ@llya--That was it. IThat Qas i#!l Tﬁé?ugﬁilé
their life together, Fhey built their church together.
They have beautiful children tagsther. She said he was
my keat friend, He wasg wy eveyyihing Lo ne,

She didn't slesp in their bed for almest three
years after he pagsad away, There's ne man on this
planet 1 denft think whose shoss ave blggest enough te
£111 Dennis Allente shegs,

Hig ehildren, and [‘m ineluding Bhelly, %that
was her father. I deonft gare what anybedy says, That
wag her dad. His eight shildsen goelt up en that stand and
told veu about this man. And what I can absolutely
guarantes you lg I c¢en gbay up here forp days and days and
days and nlghts and never even be able te sopeteh Lhe
gurface of what an awasing human beiny this wan wag. I
cannet do this man justice,

If T pulled in every aingle persen whose life
hefs teouched in the last 35 years wefd be here for a
really long time. And you hear from the people that he
reached out te. Yeu heary frem the people that everybody
gave up eon that he helped, You hear froi the young nen
at the Hiskey Sscheel thelt wepre toughed by his stery,
Beeauge somsens gave Alm &8 second changsa,

And each one of his children are amazing people
because of who he was. He taught them work ethie, He
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taugﬁt them to love people; ﬁé taught them té givé Béék-
to the community. And raise your children that way too.

He’s selfless. Help people that can’t help
themselves, And that’s what they continue to do. But
they continue to do it and they miss him. They miss him
a lot. And just because you’re a 48 year old woman or
younger than that doesn’t mean that you don’t need your
dad anymore. It doesn’t mean you don’t love your dad and
miss your dad and want your dad’s advice every day you
need it.

So for this family you have to understand their
loss because of how amazing of a man that he was. Pop-
Pop.

So when Mr. Gaston in his opening said to you
at the end of this case you’re going to understand why
this case we’re going to be asking for fair compensation
in the amount of 810 million. Now you understand.

And what we’re going to ask you to do on the
verdict sheet is8 for his estate, for him, for those
horrible 24 hours we’re going to ask you to give him two
million dollars for the very worst day of his life for a
very amazing man who spent 35 years loving pecople and
taking care of other people. And this was so bad that it
broke him down to the point of fear.

And for esach one of the children, and I’m not
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séyiné.thié is faié, yéu give to one or give them all
(indiscernible at 4:55:58). For each one of the children
we’'re going to ask you teo give them one million deollars.
And his wife also,

THE CQURYT: 'Thank you very much,

Counsel, would you please appreach,

MR. SHAW: Your Homeg, lt's golng te take me
ahout foeur minutes er s to set «- gt up,

THE COURT: Ladies and gentlemen, would you
like a bathroom break or would you like to keep going
through? énybcdy «= wafre going keep geing through,

All pight, Mr, Shaw, why denft yeu go ahead
and take the time e aeb up.

And, €eounsel, pleges appreach brlefly.

(Counsel appreached the bhenck, apnd the
fellowing ensuadi)

THE COURT: You finished like on the det heur.
I was impressed, Bo I jusb want fo be elear that before
when My, Shaw ebiseted (lndigsernible ab 4:56:857) that,
CGounsel, that were a Mebien Fer Misteial, And Ifm net
going te leave threads unbtied at the slese of the case eF
at any ether peink in vima,

But & sheuld be alsar Lhat 1 abvicusly
evarruled the eobjeetisn,

But Ifm denying the Metion fey Mistrlal, I
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do;;g (indismerni;le.éé g;éﬁ:12) as to the argument up to
defendants based on the argument provided by Plaintiff
during her clesing. Wething has denisd the defense a
fair trial,

I alse do juat note that the standard of gare
question in the jusy’s verdigk sheet specgifically
mentions standard ef eare of the Kavexalate and not
anything else Lo the extent that that (indiscernible at
4:57:36) of Dr, Burks.

Okay., ALl pight.

MR, SHAW; [ had one more eancern. The
plaintiffs used the statement that was stricken from
evidence that Mr. Allen had refused the blood draw, We
went through the jury extract and removed that. And then
they turn around and used it,

THE COURT: (Indiscernible at 4:57:538),.

MR, SHAW: 8¢ I ebject te that.

THE COURT: I reversed my ruling en the Motien
in Limine because I found pursuant te your srgument that
it wag pathologically germane,

MR, SHAW: Well then I =~

THE COURT: 8o that was admissible,.

MR, 8HAW: fhen that has to be put back in the
jury extraet, 8o I have te =~ because that's still where
the line is drawn en that,
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THE COQURT: I bet (indiscernible at 4:58:15).

MR, SHAW: .I'm Bsoryy?

THE COURT: We’re on to closing.

MR, SHAW: Can I have a break.

THE COURT: I'm sorry?

MR, SHAW: Can I go to a comfort break while
we’ re setting up?

THE COURT: Yes, absolutely.

I"11l just have the jury wait.

MR. SHAW: All right.

(Counsel returned to the trial table, and the
following ensued:)

(Brief pause.)

THE COURT: Mr. Shaw, whenever you are ready.
Before you proceed to closing if Counsel will approach
for <=

MR, SHAW: I'm sorry. I can’t hear you.

THE COURT: Would counsel -~ before you =--
finish what you’re doing. But before you proceed to
closing I would ask that Counsel approach just for a
brief moment. I know you wish to use the restroom and
that’s fine.

(Brief pause.)

MR. SHAW: Your Honor, we can come up right
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THE COURYT: Yes, Weuld you approach just for a
moment. And you den’t all have to approach. But
somebody from each sida,

(Counsal approeached the beneh, and tha
following ensuedi)

THE COURYT: Berry, Gkay, 1 just == I Just
wanted toe be c¢lear, The issue of what was redacted was
about IV drug use. There was never any redaction that
pertained to a bloed draw or an IV because I reversed my
original ruling in limire, And se that has bsen
obvieusly threugheut the ease hag been in evidence, I
just == I think we were getting confused,

But the lssue of redactlon In the jury extract
had te do with.th@'&@aedeﬂtfa past IV drug use, Not with
respect to the bleood draw or any IV ltself.

MR, SHAW: He I ==

YHE CoURY:  Just wanted bo be aeluay,

MR, 8HAW: «« distinetly remember asking that
flpst day and the Geusrt denled a mebien =+ op granted the
plalntiffs Mokien ==

THE CGOURY: Avse yau == I eriginally granted the
plaipneiffe’ metion in limlne to sxeluds evidenge Lhat the
decedent wag alleged ta have declined ke geb bloud dyaw

v ke have an IV bLhen,
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I think within == I think the next day, I might

be mistaken, I reversed myself rfinding that I had to
vacate the summary judgwent order and then ordering --
and I sald that that causes me Lo recensider the motion
in limine, And I reversed myself allowing evidence of
those issues in as pathelegiesally germane,

MK, SHAW: My == my belief is that before that
reversal that statement that he refused the bloed draw is
r@dadt@d from sach jury extract,

THE COURT: Okay. Well in a3 mueh asg theye’s
ne gontributery neglligence lssue Ifm not sure what’'s that
going te de., But at this peint ==

MR, SHAW: I'm not just speaking (indiscernible
at 5:04:41). That wasn’t in evidence because I thought
it was redacted. And it was also ==

THE COURT: Okay. But what I'm saying is that
since I gave everybody notice at the front end that it
was no longer geing to be inadmissible if the eorrection
wasn‘t made that’s net on the Court,

And in any event, there’'s no basis for
contributery negligence instruction has been given. It's
net in the verdicet sheet,

You'’ re welcome to talk about until you’re hlue
in the face if you feel like that's appropriate,

MR, SHAW: I don’t want -~

207




10

11

12

13

14

15

16

17

181

=
w

no
L]

22
23
24

25

THﬁ édURT; I don’t mean that to be smart.‘ I
just mean, you know, it’s fair game.

MR. SHAW: I didn’t want to talk about it., And
I thought it was out of evidence, And that’'s why I was
objecting. ©One of the reasons 1 objected ==

THE COURT: I appreciate that,

MR. S8HAW; =« she brought 1t up.

THE COURT: I just wanted to be sure we were
clear., Okay., All right, Thank you,

MS. 2Z0IS: The defendant also mentiened it in
his testimony.

THE COURT: I'm quite sure that’s the case. I
just don’t recall. Okay.

Thank you.

(Counsel returned to the trial table, and the
following ensued:)

THE COURT: Mr, Shaw, whenever you are ready.

I know that therefs some technology you’re
satting up. So whenever you're ready, sir.

MS. Z0I3: Yeur Honor, with Court’s permission
to step out in the hall?

(Brief pause,)

THE COURT: All right. Mr. 8haw, every good,
go ahsad,

MR, SHAW: Your Henor, can we walt for ~-=- Dp.
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Burks has steﬁpea out for mement, Can we wait for him?

THE CQURT: Okay. Do you have any idea how
long he’ll be gone?

MR, SHAW: Pardon me?

THE COURT: Any idea how leng he’ll be gone?

MR. SHAW: I think just for a mement.

THE COURT: Okay.

(Brief pause.)

MR, SHAW: Your Honor, I'm going to start
without him,

THE COURT: Okay.

MR, SHAW: Because I have seme introductory
things.

THE COURT: ‘fhat's fine. Go ahead,

MR, BHAW: May I go ahead and start?

THE COURT: Yes, you may.

MR, SHAW: May it please the Court,

ME, SHAW; Good afterncon, ladies and

gentlemsn,
THE JURORS: Good afternoon.

MR, SHAW: Thisg ls wy last chaneas te talk te

yeu diveetly. BAnd I do want to tell you that we ars very
grateful feor youy servies. Hdrateful for youp attentlion,

And 1’11 thank yeu mere and a litbtle bilt better detail at
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