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MR. SIMMONS: No, Your Honor.

MS. ROBINSON: No, Your Honor.

TﬁE COURT: Thank you. All right, you'll
now hear closing arguments. Mr. Miller goes first.

MR. MILLER: Thank you, Your Honor.

I'm going to approach and grab the board, if I
may, Your Honor?

THE COURT: Go ahead.

MR. MILLER: In a short time you folks
are going to go back in the jury room, and y@u're going
to have two jobs in there.

First is to come to an opinion as to the wvalue
of the case.

The second is to convince your colleagues as to
why that value is correct.

I'm going to give you some guidance as to how
the Plaintiff sees those issues.

Normally what I do in a case is I'll get up on
the koard like this. I'll draw a line between
Plaintiff and Defendant. I'll prepare the evidence:
What did Plaintiff's evidence shqw? What did
Defendant's evidence show? Draw into comparative as to
how we see the case.

Here the line goes straight down to Plaintiff,

all of the evidence in the Plaintiff. You heard the
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opening statements, and it set apart, you know, in
terms of what appeared to be the differences in the
parties. You're going to hear all these things about
all this, you know, why Plaintiffs everything they're
saying is absolutely incorrect. And then what did you
really hear?

You heard from Dr. SN :1d Mr. Simmons
said, listen to Dr. —, listen to what he has to

say. What did Dr. (SR sav>

Dr. @R s2id this woman was very badly hurt

in th= accident. He said she has a permanent neck
injury. He said carpal tunnel -- get back to that in a
second -- is related to this accident.

We heard from Ms. —, and we heard that
this injury has changed her life. We heard Dr. —
say that the injury is permanent, and she's not going
to get any better and expects to get worse.

The Defendant has not offered any testimony.
They didn't bring a doctor here to say Dr. _ is
full of it. Show you surveillance video of Ms. (il
running the hundred yard dash. They brought vyou
absolutely nothing.

What did they bring you? They brought you a lot

of, well, who was your primary care doctor? The

printed form at —— Hospital says was your
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old primary care doctor instead of your new primary
care doctor. They said they were going to make a big
issue about her concussion, prove she didn't have a
concussion in the accident. Did the Defendant's show
that? Not a stitch in evidence.

They also separately wanted, and they wanted to
pick apart of the details of the record. Did you say
this little thing one time, later say it differently
this way? Did you say not often versus sometimes or
the little pickings to the record? This didn't show up
in the record, as if a doctor writes down every single
thing you say, as if things aren't said at doctors.

I want to show you the jury instructions that
the Court read, two of them, because they read them so
fast it's hard to follow, which is susceptibility of
injury. The effect that an injury might have upon a
particular person depends upon the susceptibility to
injurs of the Plaintiff. 1In other words, the fact that
the 1injury would have been less serious if inflicted
upon another person should not affect the amount of
damages to which the Plaintiff may be entitled.

There's no evidence -- they brought you a lot of |
talk about prior medical records. What did somebody
say about, this woman had a neck injury before the

accident, that she complained to a single doctor and
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said my neck hurts. Where was that evidence? Where
was the evidence she told somebody that? All we have

is them basically saying this woman is not being

‘ftruthful about that. There's absolutely no evidence at

all.,

And what this instruction says is that you don't
change the amount of damages because someone was
susceptible to injury. You're right, the gun was

loaded, if it was you or I this injury may not have

happened. Clearly it was a serious wreck, but maybe
you oz I would have come out better. Some more serious
accidants some people do well. Some less serious

accidents people don't do so well.

The before picture was a woman who was not in
pain and a woman who has been in pain ever since.

The second instruction the Court read is
aggravation of preexisting condition. A person who has
had a particular condition before the accident may be
awarded damages for the aggravation or worsening of
that condition. And that takes us back to her carpal
tunne.. syndrome. The Defendant made a good point. We
don't see medical records for three months. It's got
to resinate a little bit, because we have the earlier
-- she had complaints earlier than that, but three

months is a long time, and you may very well find that
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that carpal tunnel syndrome was totally unrelated to
the accident. You may find that. Dr. R iicn't
say that. ©No medical doctor said that. But you may
find that that was the focus of their cross. It wasn't
the focus of Dr. G ER 2n<d VMs. SN carpal tunnel
this, carpal tunnel that. They didn't really focus on
it. Why we're here was this woman's permanent neck
injury.

These instructions -- I'll give you another way
to look at it too. I hope I'm not beating this horse
down. If you're rear-ended in a car, and you have a
carton of eggs in the back of your car -- the Defendant
cannot deny responsibility by saying they could have
been 3Jolf balls when they were eggs.

Ms. Robinson got up here today and said this

case 1is about money. The case 1s about money, there's
no question about it. The only justice you have to
award in this system is financial compensation. The

guestion is, how much?
As a lawyer I try to think of different ways to
sort »>f communicate this idea to the jury. The judge's

instructions were relatively vague, they don't give you

‘la formula. You have to find out what the injuries are

worth. What I'm going to do is give you Plaintiff's

view, some kind of a lens and road map of Plaintiff's
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view of the damages. I'll say it now, I'm going to say
it again before I finish up, you can disregard it, you

can cut it in half, you can double it. You can do

|whatever you want with it. I'm not suggesting by any

stretch of the imagination that I have the appropriate
formula, but you've got to come up with something,
that's your job. I'm going to give you my thoughts on
the way to do it.

Thé way I like to frame it sometimes to juries
is to say, what 1f this job, this suffering, would be a
job in the newspaper in the help-wanted ads?
Employment is a little down these days. So how much
would what Ms. _ is going through be worth? And
I guess the first ad in the want ads would be crash
dummy, the accident itself, what happened in the
accident. But would you be able to get somebody to

accep: that concussion as Dr. (M described and Ms.

- described, that big huge bulk in her neck. The

fear o»f wondering where your daughter is. Glass
shattering everywhere. Losing your glasses. Air bags
explode in your face. What's that worth? 1I'm going to

throw out a number, $10,000. That might be
ridiculously low or high. Take it for what it is.
Let's try --

THE COURT: Counsel, Bruce has a marker
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here you can use.
MR. MILLER: Super.

Pain and suffering over the last three and a

‘Thalf years. This accident occurred on February 9th,

2005. What has she been through since that crash? The

ER, pain, tests, all these things she's been through;

what's that worth? Call it three years -- it's been
three and a half years -- I'm saying $3,000 a year,
$9,000.

Okay, now we have this, what this case is about
-- oh, before I get to that, the carpal tunnel
syndrome. Clearly she had a preexisting carpal tunnel
problem and clearly unambiguously Dr. _ is saying
I'm t=21ling you that carpal tunnel syndrome is related
to the accident. For the last three years and next
32.4 -- which is how long she expects to live -- what's
ﬁhat worth? I'm going to assume, because I want to be
consezvative, that most of this carpal tunnel problem
she's going to continue to have problems with this
preex .sting problem, the accident kind of set it off a
little bit, but largely we're still dealing with mostly
the preexisting problem. I'll put that down as carpal
tunnel, and I'l1l call it $10,000 for the last three
years and next 30 some years.

But thig case is not about these three numbers
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there. This case, like I said before, can't beat this
point down enough. You guys are going to forget Ms.
_. This is going to be all a memory to us and to
me tco, and it's a memory to us. This is her one
chance, her only chance, just from you folks to
adequately compensate her. And what's that worth?
That's a tough call. That's why they paid you guys a
lot of money to be here today.

The number I came up with is this, 75 cents an
hour for the rest of her life. Told you that in
opening, 75 cents an hour. What does that mean? 75
cents times 24 hours in a day, 18 dollars a day, over
365 days, over 32.4 vyears. That math, you can check me
on it if you guys brought calculators, is $212,868,
that totals up, I believe, to like 241, $241.868.

The one complaint you might have with that is 24

hours a day. Her testimony was she's not able to sleep

|very well. She struggles sleeping. You might want to

cut tnat back, you know, what she sleeps. I'm not
giving credit for sleep time. You might want to say
it's =zoo high, I want to cut it in half. You also

might want to say Mr. Miller is being too conservative.
I don't want to suggest a limitation one way or the
other. I'm trying to give you something to go on to

try to figure out how to deal with the rest of that
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woman's life and what that compensation ought to be.
And 1 think because we've got a trial here, Defense is
goinc to disagree with that number. What I'm hoping
they're going to do is give you a number and
explanation as to why it should be what it is, I'd be
curicus to hear that. That's what I have.

I have the advantage over the Defendant here. I
have the opportunity to speak to you one more time.

I'm going to give them the opportunity to answer what I
just said here, then I have one more chance to give you
my final thoughts.

Thank you very much.

THE COURT: Thank you, Mr. Miller.

Mr. Simmons.

MR. SIMMONS: Thank you, Your Honor.

May it please the Court, madam forelady, ladies
and gentlemen of the jury. If you don't mind 1I'11 turn
this, Your Honorﬂ

THE COURT: Fine.

MR. SIMMONS: I'll be very short and very
brief with you. You've heard enough. You've listened
to the evidence, but let me just go over some of the
evidence with you so that we'll know exactly what we're
saying, because I have a copy of what the doctor told

you when you saw the video deposition.
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But before we start, I'll comment about the
figures that they've put on the board. I don't ever

try and tell jurors how to decide the case and decide

“|lwhat figures. That's why we have you. That's why

we're in this courtroom. You now know today why we're
here. Only question is, how much, if any. And please
note that I say, if any, because the Court -- and if

I'm wrong, the judge will, Judge Cavanaugh, you'll hear
him right now -- you do not have to award any money in
this case if you do not believe that Plaintiff was
injured because your award can be zero. You are the
ones to decide what amount, if any, you're to put on
that verdict sheet. S50 use your common- sense, your
reasonableness.

You heard the evidence and there's a few
commenté I'd like to make regarding the evidence that
may help you in making your decision. We know there
was a1 automobile accident. We know there was a fairly
sever= accident. Because you have a severe accident
doesn't mean you're hurt any more than when you have a
minor accident that you're not hurt.

We have air bags that went off. Now what's the
purpose of air bags? You all know. I don't guite
understand how you could strike anything directly in

front of you with an air bag blowing up, but we have
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the testimony that it happened.
We do know that there was previous condition

this lady had. She had migraine headaches and had them

|for years. We know she had carpal tunnel syndrome, we

founc that out. We had it in both hands, and she had
surgery on one of them in 2002. We do know that she
had, from the tests, bulging disc in her neck before
this accident, and after the accident they were the
same . You heard the doctor say, we looked at the MRI's
and they're identical. Now obviously to me that means
that they haven't been aggravated or injured.

The one thing we don't know, why did she have an
MRI in 2002 of her neck if she wasn't having trouble?
People have had MRI's. You all probably know what they
are, putting them in a machine. Not really a pleasant
thing you want to go through. They tell you they're
going to play music. I could never hear the music. I
heard thump, thump, thump. Sat there and said how soon
can I get out of here? But this was one done in 2002.
Why? Does that mean she had complaints? That's for
vou to decide. That's why we have you people.

Now, we do know this, that after the accident
she went to _— They didn't even take an
X-ray. Now, if you had a head injury, did they miss

it? Jid they miss this bump, that hospital, you know,
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I don't understand. Wouldn't the ambulance driver have
picked up on it? He was there at the scene, wouldn't

he have said something? 1Instead she didn't get in the

We then have the family doctor. She doesn't go

to those, she looks in the phone book and gets
_and goes to them. Why wouldn't you
call your family doctor or somebody who has treated
you? Doesn't that make sense to do that first?
Instead she goes there and gets seven physical therapy
treatments, that's all. She gets some injections and
you hezard her testify, that's all the treatment that I
got..

She had other tests done, and you also heard the
other tests say they were normal -- not, now not that
the bulging discs were normal, the EKG's and all of the
rest >f them, all normal. Now, that's what we have in
this case basically, completely in the whole matter.

Now, the Judge has told you further that -- and
I'll read you a couple things that the doctor said that

may help refresh your memory -- the Judge said you

presented in this case, as well as your own

experiences.

So let me try -- and I won't go over all of
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%

these, because you probably remember them better than I
do -- this is Dr. — And he was asked, were you
ever provided any records for the carpal tunnel? He
said, no, I just noted, you know, that she had carpal
tunnel release. It really didn't work very well. And
I locked to the neurostudies which were ordered, and I
ralso looked atwfer medications, some of which can
contribute to ongoing carpal tunnel problems like
hyperthyroidism is the documented cause.

Now, the doctor knew when he checked her records
that the previous carpal tunnel didn't work and that
she had existing problems with it. Then he asked, who

sent her for the MRI in 2002? And doctor said, do you

know who sent her for the MRI? No. Do you have any

idea why the MRI was done? No. Based upon the report,
please correct me if I'm wrong, there was no
significant changes from the preaccident MRI and the
accident, correct? Right.

Now, we know that there were no changes made.
We know that there is preexisting arthritis and
preexisting disc disease. Some of you may have

arthritis, you know, it continues on. It never goes

laway and never gets better, and there isn't much you

can do for it except hot moisture and try to work it

out. Once it's there, it's there, it's not going to
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improve.

She also has a degenerative disc disease. Same
thincg is going to happen with that. We know that's
goin¢c to progressively get worse as you get older and
move forward. But what the interesting thing, I don't
remenber seeing this in the report, and that's why I
asked the doctor before, and I'm no spring chicken,
I've seen a lot of these medical reports, and I said, I
see, Doctor, you made a comment in your report of
August 5th, 2005 -- actually it was February 9th, 2005,
the accident was, in your impression you said, in my
opinion her subjective complaints exceed her clinical
and objective findings. I said, what does that mean?
He says, that means even though she has had a lot of
complaints, her physical examination, neurological
examination, other than for some limitation of the neck
was nb>t that remarkable. And the MRI of the neck
itself wouldn't account for the complaints that she
manifasts. It didn't mean she didn't hurt, but I just
couldn't really balance the severity of what she was
complaining against what I would have expected to see.
That was her doctor's opinion.

Now, ladies and gentlemen/ when you go back in
the jury room and you look at your jury sheets, you

have one question to answer, there are no medical
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expenses, don't even consider those. Don't guess,
because you're not allowed to. The Judge told you
about guesswork. I know that really puts a problem for

you, gee, how do I know what figure to put on here, if
any? That's your decision. That's what your
experience comes from in this world. And look at it,
decide from the facts in the case what amount, if any,
you should put in that figure for’her. It's spelled
out for you. I think you have it for pain and
suffering, et cetera.

Thank you all very much. I appreciate your
attention.

THE COURT: Thank you, Mr. Simmons.

Ms. Robinson.

MS. ROBINSON: I'm actually going to be
even briefer, ladies and gentlemen, Your Honor, because
what I was about to say was just covered with some
minor points and that is, counsel just said before that
we made a big deal about the carpal tunnel. Well, we
did make a big deal about the carpal tunnel, because we
knew she had suffered from it before. Her own doctor

admitted when you listened to his testimony, he never

lactually got the records from her prior surgery. He

didn't know what, if any, pain she was experiencin
g

befors this accident occurred. And when we asked her




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

65

and she was on the stand, she originally said it was
fine, she wasn't having any problems. But actually
when we asked her at her deposition last year was she
havirg problems, she actually admitted at the
deposition before she was here on this trial under oath
she did have trouble with her carpal tunnel before the
accident ever happened.

So your job, as you've been told several times
now, is to judge the credibility of the witnesses. You
can choose to believe any of them or none of them, put
any weight that you want on anything. That's your job.
That's part of what you use to assess what, if any,
damages to give.

In addition to what was just argued by Mr.
Simmons about that she did have a prior MRI with no
explanation as to why, and that the doctor who you
heard testify did review it in conjunction with what he
sent ner for and found no changes along with the fact
that ne didn't have any records about whether or not
she had been having carpal tunnel problems before this
accident, just her testimony, I asked him about

history, what goes into a history? Yeah, you actually

lhave to examine the patient and also rely on what the

patient tells you. If they don't tell you whether or

not they're having problems or they're not a good
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historian or they don't tell you about any other
treatment or accidents like the one she had in 2004,
whatever you're basing your opinion on doesn't have all
of the information. Keep that in mind when you assess
what weight to give the doctor in his opinion about
whether or not there's any permanent injury in this
cagse from this accident, not whether or not she has
permanent injury or a condition that existed
preexisted, exists to this date, but what comes from
this accident.

When you do that, in light of what the jury
sheet says, you can award whatever your common sense
gsays, and that includes nothing.

Thank you for your time and patience.

THE COURT: Thank vyou.

Mr. Miller.

MR. MILLER: I didn't want to -- I don't
want you to award $241,000 in this case, I want you to
awarc ten-million dollars, but the problem is I've got
to be reasonable, and I can't offend your sensibilities

by giving a number that's completely outlandish.

They, both Ms. (NN counsel and (N

Jcounsel, said if any, the uncontroverted, unquestioned

evidence besides inuendo in opening statements, the

womar suffered a concussion in the accident. An air
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bag exploded in her face, and they spent a good bit of
time saying, if any. That's their position, this woman

should get nothing. So, I guess, we actually did get

‘Ithe number, we got the nothing, what they expect you to

award.

If you think she's a big liar, I wouldn't give
her anything either. This witness is not lying to you
today .

As these closings, I was getting mad about
certain points -- I've kind of lost some of my steam --
I wart to go over gsome of the things. EKG was normal,
so she didn't have a heart condition. That showed us a
great deal. Nobody ever complained of heart condition.

She didn't go to her family doctor. That was a
big issue.

The carpal tunnel’syndrome that you heard mostly
about, again, when I warned you about that was their
case. He said we never had their prior records. Ms.
Robinson is a good lawyer. Would you have had the
prior records? He said, I don't care what the prior
records would say, I know she had surgery, I know she
had problems from it, ahd T'm tdling you this «
exacerbated the injury.

Again, I have been up front with you guys. I

appreciate that none of that matters. What should
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really concern you guys is three months before, even in
the medical records, but to make thing up, Dr. —
said, I don't need to see any prior records.

One thing they did reference an MRI in 2002.
Why did she have an MRI before? They know she had an
MRI in 2002. It could have been a neck injury, vet

you've got into evidence at all from anybody that she's

had any prior neck injury? A little innuendo. Maybe
it cculd be. You've been given no evidence at all.
There wasn't these great changes in the MRI. Dr.

—looked you straight in the eye as he could

through a video camera, said, look this woman had

preexisting problems that were not symptomatic. You

Jsaw the Jjury instructions, that's what matters. What

her before and after conditions, is she in pain today?
What do you think? She's still in pain right now. Was
she in pain after that accident?

The air bags deployed and, therefore, there
couldn't be an injury in the case or a bruise on her
face? Dr. —noted that, a bump on her head. He
gaid there was no X-ray in the hospital. That's just
simply not true.

That's it. I mean, in the end this is this

witness, MS._, one chance for compensation in

this accident. I've given you a number that I believe
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is reasonable compensation for these injuries, and the
Plaintiff requests that you award her that amount or
some other amount that you believe is reasonable.

I do appreciate you coming here today. We need
you guys to make the system work. I'm very grateful
for it.

THE COURT: That concludes the case.

Ms . —, now you're in charge. Remember when
you c¢o back there, folks, Ms. — is to have the only
copy of the verdict sheet. The rest of you may take
the notebooks and pencils with you at this time.

Mr. ¢l alternate juror in Maryland is only
allowed to serve until the jury begins deliberations.
So ycur job is finished now, you're free to go.

Okay. All right, thank you.
Go ahead back with (il and start your
deliberations.
(Whereupon, the jurybleft at 4:20 p.m.)
THE COURT: Okay, thank you. We'll let
you know when we get a verdict.

Counsel, also the jury sheets are being
collected at the end of each trial now. T think it
started as a result of lot of this witness intimidation
coming out of the City starting in the County too so

we're collecting all of the sheets, including mine.
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a change in Court Reporters.)

and there was
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