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(Exhibits 1 through 4 premarkad.)
Whereupon;

was called for examination, having been duly swem
to tell the truth, the whole truth and nothing but-
the truth, testified as follows:

EXAMINATION BY MR. GASTON:

Q  Good moming, Docfor. My name is Rodney
Gaston and [ represent in the action
that's currently pending in the Circuit Gourt for
Baltimore City. We are here loday so thal | can
ask you some questions regarding the operation you
thatperformed an~ - on February 3rd, 2006.

A February 2nd, noi3rd.

Q  February 2nd. Thark you, Doctor.
Unless | state otherwise, every question that I'm
gaing fo be asking you will pertain to that
operation. Have you ever had your deposition taken
before?

A Yes ldd

Q  Okay. I'mgolng fo explain to you some
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of the guidelines for the deposition so that we can
get through this hopefully quickly.

The cour reporter is here 1o lake down
my questions and your answers. [ll.ask that you
wait untif after | finish asking the question
before you answer and | will give you the same
courtesy, thaf way we don't interrupt each other
because the court reporter cannot fake down two
persens talking at the same time. 1If I ever ask
you a guestion that you do ot fully and completely
understand, please stop me and tell me that you do
not understand the question and I will try to
rephrase the question so that you do understand it.
If at any time during the deposition you need fo
take a break pfease let me know, we'l stop the
deposition and we'l resume after we have a braak.

Dactor, do you have any trouble reading
or writing the English language?

A ldo, basically it's accent.
Q  Ididn't understand exactly what you
said.

the deposition?

A Wedid before,

Q  Areyou abile to do that today?

A Yes.

Q  Thark you, Docior. Doctor, you do know
that when you were sworn in to testify, your
testimony today is the same as if you were in a
court of law before a judge or a jury and that
you're required to testify fruthfully?

A ltdo

G  During the times that you've provided
deposition testimony in other cases, have you
always testified completely truthfully in those
other depositions?

MR. BAXTER: Objection. You may answer.

A Asmuchas!could.
Q  Well, can you explain? Have you ever
testified falsely at any ather deposition?

MR. BAXTER: Objection. You may answer.

A [emows | dan™t

Q@ idigdn't understand that. Doss that
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A Tdohave trouble with pronunciation.

Q  I'mtalking about reading or writing the
English language. Let's talk about that first. Do
you have any trouble reading or writing English?

A No.

Q Do vyouhave any trouble speaking the
English language?

A Somewhat.

@ s that what you just s&id, you have
troubie with prenunciation?

A Thai's correct.

Q  Okay. Do you have any trouble
understanding the words that 'm saying today here?

A Sofarifs okay.

G Okay. Again, if &t any time you don't
understand what i'm asking you, please stop me and
let me know. Otherwise, for the purpose of the
depositian, we will understand and agree that you
understand the questions that F ask you and that
your answers will be responsive to those questions.
Are you able to follow those guidelines today for

mean you've never testified falsely at any other
deposition?

MR. BAXTER: Obijection, You may answer
one more time. )

A Ididdo my best answer my question. .

Q  Okay. During the times that provided
previous deposition testimorty, woeuld it be & true
statement that you've had a chance to review your
testimeny after it has been transcribed?

A Yes, roughly, not word by word.

Q  Atany time when you reviewed any prior
daposition testimony ¢id you realize that you
testified incorrectly or falsely?

MR. BAXTER: Objection. You may answer.

A Maybe, but | always tefl the fruth.

Q  Okay. Inthe times when you've realized
that you may have testified incorrectly or falsaly,
can you fell me when that occurrad?

MR, BAXTER: Ohbjection, You may answer.

A !don'thave anidea.

Q  Youdon'tremember?
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A No,

Q  Okay. Is there anything that would help
you to remember whan you tesfified incorrectly or
falsely at & prior deposition?

A Why should 1 know?

Q - | don't understand what you just said,

A You asked me where | did not answer the
truth, why should | know, Why should | know thai?

Q st

MR. BAXTER: Why should  know that,

Q  Why should [ know that, okay. Let's go
back. Il start again.

I'm aware that you've testified in twe
pricr deposttions, one deposition occurred on
January 15th, 2008 and the other deposition
oceurred on January 7th, 2009. In both of those
depositions you were represented by counsel and |
beligve you've already testified that you have
raviewed the franscriptions of those two
depositions. s that corract?

A That's correct but as 1 say, I did not

11

@ But Doctor, if you're sworn in today to
tell the truth, is there a reason why you can't
testify truhfully today?
MR, BAXTER: OQbjection. Wait a minute.
Where are we going with this? If you want to ask
and impeach him in prior deposition testimony |
encourage you to do that, but the general inquiries
abouit fruthfutness and reasens for why things can't
be remembered | don't think are probative and verge
on something that is not permitted in a deposition.
S50 I'm going to encourage that if you have a point
to get to it and as soon as possible. You may
answer the question if you recalt if.
A lagree my counsel said. He peinted out
what the problem, | answer for you again,
G Doctor, is there any reason why you
can't testify truthiufiy today?
MR. BAXTER; Objectior. You may answer.
A No, Iwill tell all the possihility, all

af tha trithis fristh Dl de ey haet
CEHINE IFAN IS Wdin, § wWill GO My DesL

Q  Ckay. Now, Doctor, f show you what's
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word by word. In general | accept, | signed the
papat.

Q  Okay. is there areason why you didn't
go by word for word to make sure that what you
tostified was truthful when you reviewsd the
deposition testimony?

A Aslsay, in general the content is
truth.

Q  Doyourecal reading those depositions
and recall where any information was inaccurats or
untruthful in both of those depositions?

MR. BAXTER: Objection. You may answer,

A Thefruth.

Q [I'msomy?

A Ingeneral inthe content of the
deposition is truth and | carnot guarantee ane
hundred percent if's the truth.

Q  Whynel?

MR. BAXTER: Objeclion. You may answer.

A As|say again, you point out | don't
know what the true or not truth. You can ask me.

12

been marked as Exhibit Number 2 and ask if you
could take  look at that document and ask if your
sigrature appears on that document? And for the
record, these are your answers to the plaintiff's

inferrogatories.
(Pause for document review.)
A {accept

Q@  And, Doctor, for the quesfions that 'm
going to ask you aboul, your Answers to
Interragatorie,s, your attomey car: assist with you
some of the answers. Some of this is simply
housekeeping with respect fo the discovery that has
been initiated so far in the case. Seme of the
answers indicated that you couldn't answer because
discovery has not been concluded and because
discovery is going to be cencluded in about two
weeks [ will have to ask you some of those
questions and again your attorney can assist you
with you the answers. [ need to know if you infend
io offer yourseif any expert opinions in this ¢ase,

and that would be answer to interrogatory number 2
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where it says you reserve the right to offer expert
testimony. 1 need to know if you're going to offer
any expert testimony number one, and i you are,
what that expert testimony is.

MR. BAXTER: will not be
proffered as a standard of care expert at trial in
the sense that independent experts who are
reviewing the case are, He will, however, in all
likelihood explain what he did in surgery in
question and his other treatment of ! *and
why he did it and why he thoughi it was the correct
thing fo do. But he will not be a, quote, standard
of care expert witness in the fraditional sense.

{Cell phone interrspticn.}

Q Okay. based upon your
lawyer's proffer that you will not be called as an
expert on the standard of care, is it also my
understanding fram your lawyer that your lawyer
will not be asking you a direct question on direct
examination whsther or not you befieve that you-
breached the standard of care,; is that accurate?

15

MR. GASTON: They are. And | needto
know whether or not any of your expents are going
to provide any testimony as to the reasonableness
or not of the follow-up care that sreceived
after your operation.

"~ MR.BAXTER: Woe can talk about that,
that's not a question for him, he doesn't know the
answer to that but | will give you the answer fo
that.

MR. GASTON: And also it has to do with
the bills as wefl.
MR. BAXTER: 1will give you the answer
to that.
MR. GASTON: Very good, thank you.
BY MR. GASTON:
- @ Number 6, do you claim, and again maybe
your lawyer can assist us, wheiher or not the
piaintiff acted in a manner that caused or
contributed to her occurrance?

0O DAVTOD. Rl oo —fa .o »
MR. BAXTER: No, as of today we don't

have any information obtained in discovery that
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MR. BAXTER: In those words, yes. But
again subject to the qualification that he is going
to explain what he did and why he did it and why he
thought ft was the correct thing fo do and of
course if he gets cross-examined on other issues
then alt bets are off. Bul as {o lerms of my
diract examination question on that specific
language, no, that won't be asked.

MR. GASTON: Okay.

Q  Again wilh respect fo question number 2,
we were provided in discovery a certificate of
merit and then expert reports | believe on two
oxpert witnesses, |
Are there any other experts that you intend to call
in this case?

MR. BAXTER: He doesn't know. Thatisa
lawyer matter and we designiated experts pursuant fo
the scheduling order and intend to comply with the
scheduling order and expect all the parties fo do
s0. | would presume expert designation deadlines
are over.

would cause us to raise a defense. [ somathing
crazy comes up before discovery is closed or even
after that you will be the first to know, but as of
today no.

Q  Thank you. Doctor, again with number 7
it asks whether you contend any party or persori not
a party to the action acted in & manner t0 cause or
contribute to the occurrence, which wauld be the
operation on February 2nd, 2006, please identify
that parson and provids us with the facts. Your
answer when you executed the Answers to
Interrogaories was no such contention at that
time. ls that your pesition today?

MR. BAXTER: ltis.

Q  Okay. Again number 8, you contend that
the plaintif’s injuries and disabilities were a
resuit of prior or subsequent injuries. This
specifically addresses the injury to either the
common hepatic duct or the commen bile duct that

[PPSR | I P I Tu
was reflscteg in feportand ing

treatment that had after that. Are you
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claiming that any of that freatment was a result of
a prior or subsequent accident or injury?

MR. BAXTER: Prior or subsequent
accident or injury, no.

MRB. GASTON: Thank you,

Q  Number 8, and perhaps counsel can talk
afterwards, but we ask whether or not you have any
piciures —

MR. BAXTER: He doesn't know the answer
to that and [ don't know the answer to all that in
terms of exhibits at trial yet, but we can talk
about it.

) MR. GASTON: The reason | asked the
question is because if | didn't get an answer when
the doctor executed the interrogatories and if |
don' ask him now to identify that by and through
counsel, which is fine with me, then { don't have
an opportunity later.

MR. BAXTER: |disagree. Go off the
record a minute. :
(Discussion held off the record.)

19

the February 2nd, 2006 operation which was
identified in the plaintiff's Answers to
Inferrogatories, was reasohable, necessary and
causally related to this case and fo the operation
of February 2nd, 20067

MR. BAXTER: !dont know that he has
looked at all of these records so | don't know that
he can answer it, but if you can answer it you
should and if you can't you shouldn't,

A Tagree with you.

MR. BAXTER: Butwhatyou have to dois
say whether you can answer or not, If you say |
don't know then the answer is | don't know. If you
say | do know, then you have to answer in detail,

A Idon't know.
Q  Doctor, have you had a chance fo review
medical records?
A ldid.
Q  Okay. And | believe immediately after
your operaticn on February 2nd, 2006 you did
request to assist with the freatment
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BY MR. GASTON:

Q  Dogctor, answer to interrogatory number
12 2sks whether or not you were employed by any
compary, partnership, professional association or
other entity and was acling within the scope of
that employment when you operated on on
February 2nd, 2006. Your answeris re. s that
accurate?

A No,

MR. BAXTER: Itis inaccurate or is it
accurate?

A No, it's accurate, yes.

Q  Thank you, Doctor, Answer number 23,
this has to do with the follow-up medical care and
treaiment that received after the
February 2nd, 2006 operation. We have provided to
your counsel all of « medical records and
bills associated with the care she received
following the February 2nd, 2006 and we need the
answer 1o question number 23 is, whether you admit .
that the medical care that she received following

20

of|

A ljust visit him, visit her. 1did not
write the orders. :

Q  Would it be fair to say that you're
familiar with the treatment she received
immediately foliowing your operation?

A 1did

Q  Anddo you believe that that treatment
was reasonable and necessary?

A Yes

Q Do you also believe that the freatment

received at the hospital in New Jersey a
few months fater for her jaundice was reasanabie
and necessary and related to your gperaiion?

MR, BAXTER: Hang on a second.
Reasonable and necessaty is one quastion and
refated is a separate. I you don't ming if you
colid braak those out,

A ldon't-

MR.BAXTER: Hold on, he's qoing te
break them out.
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Q Do you believe that the treatment that
she received at the hospital in New Jersey for her
jaundice was reasonable and necessary in fight of
har condition?

A Received the freaiment, yes.

G Okay. Do you believe that the condition
that she presented with was a result of what
happenad during the, your operation on
February 2nd, 20067

A Idonthelieve. -

Q  Why don't you believe that that
treatment was causally related to the obstructive
jaundice that she developed immediately after the
February 2nd, 2006 operation?

A Because i did take so many medication,
particulary that depression medicine can cause the
jaundice,

Q  Medication that she was taking for
depression in your opinion caused the jaundice that
resulted in her inpatient stay in the hospital in
New Jersay, am | understanding your answer

23

exploring it is because to date no expert that
you've identified, Doctor, has rendered this
opinion,

MR. BAXTER: Wait a minuts. No expert -
has been deposed, Mr. Gaston. He didn't create
this theory, another freating physician stated it
in the record so it's not lke it's something
that's completely far-fetched.

Q  Are you going to provide any testimony
at trial that the Prozac that was laking
caused the jaundice which resulted in her inpatient
stay at the hospital in New Jersey?

A Aslknow, after she discontinued taking
Prozac the jaundice subside, improved.

Q  That didn't really answer my guestion.
My question was do you intend fo testify in this
case on the witness stard that in your opinion the
Prozac that she was taking caused her jaundice that
resulfed in her inpatient stay at the hospital in
New Jersey?

A I'mnotadrug expertea. |don't think
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correcily?

A That's correct.

Q  Telfme what deprassion medication she
was taking and how did thaf cause her jaundice?

A It's Prozac. _

Q  Prozac. How much was she taking?

A Idon't know exactly the dosage.

Q  Okay. And what dosage of Prozac would a
person fake that would cause jaundice?

A Well, it depends, a patient’s
sensitivity, individual differences.

Q  Butin this case you claimed that the
dosage she was taking caused her jaundice which
resutted in her hospitalization. I'm asking you
what dosage was she taking that caused the
jaundice?

MR. BAXTER: He already answered that,
don't answer it again. He said he doesn't know,
He's not ihe first parson fo come up with fhis
theory, it's in the medical records.

MR. GASTON: Well, the reason I'm

24

[ have a position fo, expertee for that. But
retrospectively | read the medical record, after.
they stoppad medication the jaundice, it subside.

Q  |think l understand your answer lo be
that you don't have enough expertise to render that
opinion; is that accurate? :

A Accurate.

@  Thank you, Dostor. Now, do you admit
that the treatment she received, the follow-up
treatment she received by assie which
resulted in the placement of the tubes to drain the
bile at Frankiin Square Hospital, as reflected in
her Answers io Interrogatories, was reasonable
treatment and necessazy?

A Thafstre.

Q  Anddo vou believe that that was a
direct result of the operation that occurred on
February 2nd, 20067

A That'strue
Q2  Doctor, when you periorme

faparoscopic cholecystectomy on -on

dh

[+
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February 2nd, 2008, when you looked inside of her
body with the laparoscope did you find that she
presented with normal anatomy?

A Yes.

Q  Okay. And I have iwo charls here that |
want to show you that { brought with me that are
ideniified as Exhibit Number 3, which is entitled
anatomy of the hiliary system or biliary system,
however you want to pronounce it, and anatomy of
tha hepatic and pancreatic ducis which is Exhibit
Number 4. And do you agree that these exhibits
generally depict the, correctly depict the anatomy
of the human body as it's illustrated in these
exhibits?

" MR. BAXTER: Are those deposiiion
Exhibits 3 and 4 or i that from another
proceeding?

MR. GASTON: Deposition Exhibits 3 and 4
for this.

MR. BAXTER: And you'll keep cuslody?

MR. GASTON:  Yes,

27

of Maryland, is there a recognized standard of
care?
Standard of care of gallbladder?
Sturgery, yes, Daclor,
Yeah. What about it? Clearly --
Do you agree that there is a sfandard of
care that was applicable to-you when you performed
the gallbladder surgery on on
February 2nd, 20067

MR. BAXTER: Do you understand whai
standard of care means?

THE WITNESS: Not really.,

MR. BAXTER: Maybe he can explain it.

Q  Letme explain fo you what my

definition, how T understand the standard of care
is. The standard of care is that care and
treatment that a surgeon similarly skilted is
required o exercise when performing a simitar
operation in the same or similar communities.
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A That's correct,

Q' Thank you, Doctor. Doctor, during the
course of this case we will have expert testimony
from various doctors regarding the standard of
care. I'masking you as the defendant in the case,
are you familiar with the standard of care, medical
care that was.applicable to you as a surgeon when
you performed the laparoscepic cholecystectomy on

' on February 2nd, 20067

A There's no standard procedure for
cholecystectomy.

Q Okay. That sort of didn't answer my
question. Let me see if f can rephrase it again.

As a surgeon performing-- and 'm going
to refer to this as a galibladder surgery, Doctor,
so that ] understand a Iittle bit easfer and maybe
members of the jury can understand it. Is there a
standard of care, which means the manner in which
the operaion is to be performed, that is
applicable to you as a surgeon, a skilled surgson,
when parferming this type of cperation in the state

28

Do you belisve that thers are certain
standards that surgeons ke yoursalf are required
to follow in performing gallbladder operatlons in
the state of Maryland?
A There is no written order or -
MR. BAXTER: Can i help or do you not
want me to?
MR. GASTCON: 1 would be glad if you
could assist.
MR. BAXTER: What I think he's getting
atis is there a generally accepted correct and
safe way to do cholecystectomies. And | don't mean
written int a book, ! just mean known from surgeon
to surgson is there generally a proper way to do a
cholecystectomy that most surgeons try to follow?
Is that generally known?
A Yeah, there is a certain rule, yes.
Q  Thank you, Doctor. And, Doctor, do you
agree that this standard of care would apply 10 a
sirgeon with your simflar skills performing a

similar operafion, that I's the same whether the
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operation is performed in Baltimore County,
Baltimare City, Washingtor, D.C., New York, New
Jersey, that it would be the same standard of care?

A Aslong as the patient doing weli,
that's the standard of care, that's important
thing. No matter which way you do, as long as it
maike the patient better.

@  I[s thers any -- lel me ask i another
way. If you were performing this operation, let's
assume you were licensed in every state in the
United States, would you perform the operation any
differently if it occurred in any cther state?

A Almosi the same manner, same fashion do
the surgery, yes.

@  Thank you. And there's no fower
standard of care that you would employ in any othar
differen; state for the same operation, is there?

A No. '

Q  Okay. Now, Doctor, can you describe fo
me in your own words what you belisve is the
appropriate and safe manner in which a surgeon such

31

previous surgery, then you apbroach it different,
Here the thing it is so different way to enter the
problem of individual different palient.

Q" Let's talk specifically about -
Okay? [want you to describe what you believe fo
be the safe manner in which to perform a
galibladder surgery on

MR. BAXTER: Can we break for cne

. second?
{Brief recess.)
Q In * case which approach did
you elact, Doctor?
A she has existing multiple

medical problems. MI, coronary heart disease, have
a five vessel bypass, has diabetes, has
hvperlipidemia, has a pernicious anemia, have a
peripheral vascular insufficiency. So | called
cardiology to evaluate her heart is good or bad for
surgery and is a clearance by Dr., cardiclogist.
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as yourself should perform a galibladder surgery,
the removal of a gallbladder? If you can go down
step by step if you can and hit the major points
for me regarding the operation.

A First of all, preoperatively -- do you
want detail, what [ do regularly?

MR. BAXTER: 1think thal's what he's
looking for, | mean you can ask him. can't
guide you on that.

A Your question is ali vast.

MR. BAXTER: Why don't you start with a
general description and then he will ask more
guestians.

A First of all you evaluate the patient if
it's suitable for surgery or not.

Q  Allright. If you determing - I'm
going fo iry to speed this up a little bit. If you
determing the patient is suftable for surgery what
would be your next step?

A Putpatient ic sleep and prep and depend
on the patient, the condition, if ihe patient had a

32

inside and under the direct vision put the two
other trocar in the right upper quadrant, 10
millimeter frocar in the xiphoid site process.

Q  The procedurs that you're describing, |
understand thai to be a laparoscopic procedure; is

that correct, Doctor?

A That's correct.

@ s there also a procadure that is called
a open procedure by which a gallbtadder can be
removed by making an incision on the outside of the
person's skin and simply dissecting all of the way
down, using retractors to cpen the incision and to
remove the gallbladder in that fashion?

A Thal's corect.

Q  Didyou tonsider an open procedure for

bafore you slected o use the laparescapic

procedure?

A We always considersd the best interest
for the patient, the less frauma is the best for
the patient. That is the way we do. Always, all

of the cases going to have a gallbladder removed,
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we always talk to the patient. This possibility
the laparoscopy might not able to do it, we have 0
do the open. Besides that, we reemphasize all of
the surgery carry a risk, particularly her, she
have existing multiple medical probiems. She had a
very high surgical risk of complication and |
mentioned to her particularly on the gallbladder
surgery, which is a very delicate surgery, and ws
couid not, we coutd not injure if,
MR. BAXTER: We could not injure it?
THE WITNESS: Correct.

Q  Igotall of the way up to the point
about the high risk and complications but | didn't
understand the last phrase that you mentioned.

A | emphasize to her the gallbladder
surgery is a delicaie surgery, such could cause
bieeding, infection, injure the bife duct, injure
the liver, injure the organ, intestine, colon or
heart and lung problems.

Q  Let me stop you there for a second. You
said that this surgery was a high risk surgery for
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adhesion and adhesion, it is there, can cause more
complications.

Q  Aliright. Now, lel's talk about the
adhesions In this case. Is there anything, are you
claiming the adhesions in this case caused the
complication that resulted in either the hepatic
duct or the common bile duct being clipped and
clamged?

A No, not this case.

Q  Ireally want to talk about the problems
that she had that would cause an increased risk to
her intemnal organs. We already talked about the
heart. 1want to talk about the organs that are
close to where the operative field is, 1 want to
tatk about the iiver, the gallbladder, hepatic
duet, cystic duct, common bile duct. Did her
medical condition increase her risk for injury to
any of those bodily organs?

A Well, anesthesia can causa a
compiication for the heart. Operation in ftsel,
it's a stress, can cause complication and risk tog,
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harand a high risk for complications. Okay, What
specifically about her medical condition - sorry,
What was the higher risk for her performing the
surgery inlight of her medical condition?

A Risk, she had existing multiple madical
problems as | mentioned about. They can cause
cardiac arhythmia and even can cause arrest,
another M. That'sa risk.

@  Youretalking abouf cardiac risks. fm
talking about weres there any, was she at a higher
risk for any other injury ¢ her organs, o
arferies or ducts because of her current existing
medical condition?

A Shehas g very bad gallbladder.

Q  Allright. How does the bad gallbladder
make it an ingreased risk for her to have injury to
the liver, galibladder, cystic duct, cystic arery
or cther bile ducts in the body?

A My experisnce told me when the people
ovet 60 irvher life atleast have several
gallbladder attack and that will cause a lot of

36

yeah.

Q  Hang on a second, | didn't understand
what you said. We're leaving the heart out of
this, the heart is a separate part, you already
explained increased risk o the heart. I'm talking
about did you believe when you went in fo parform
this gallbladder cperatior, that her medical
condition caused anincreased risk to injury to her
liver, gallbladder, any of the arterles inthe area
of the gallbladder or any of the ducts in the area
of the gallbladder?

A No, butherseli, the age increasing the
risk inside operation.

Q  Ckay, herage.

A Yeah

Q  Howdid her age increase the risk of
injury to the liver, gailbiadder, arteries or any
of the ducts associated with this gallbladder
surgery?

A Because the oid pecple always say | have
indigestion, aciually it is gallblacdder attack,
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infection,

Q  Well, but | don't understand and you'l
have to explain it to me, how did this increase the
risk of her argans being at a higher risk for
injury just because she's old? We're talking about
the risk that occurred during the surgery itself.

MR. BAXTER: He's getting to it. Keep
asking.

A Because old people as | say, you don't
do this and we do this, old people gailbladder in
general much more complicated compared to 20- or
30-year-old patients. The reason behind hecause
older people oh, maybe it's my heart attack,
actually it's a gallbladder infection, gallsione
atlack. And repeatedly repeat of this can cause
adhesion and adhesion in itsalf can prelang the
surgary, can cause more complication.

MR. BAXTER: Let me stop for a minute.
{Discussion held off the record.)

Q  Boctor, we already eliminated that

adhesions have increased any risk of injury in this
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the cystic duct. This the reason | clipped and
divided,

Q  And you knew this before you started to
operate on 3

A After the injury we lock in the
cholangiegram, looked in the HIDA scan.

Q  Hang on asecond, let me go back. You
testified because of her age there is an increased
risk that the cystic duct is obliterated coming off
of the gallbladder and it can be confused with a
common bile duct, correct, because of her age?

A Yes.
Q  And you knew that before you starfed the
operation?

MR. BAXTER: Knew that generafly, not
that it specifically existed in her case but knew
that generally? Objection to the form. My request
is whether you're asking a general question or
specific to
Q  Did vou know thaf that was a common
increased risk in her case bafore you staried the
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case and you already said it had nothing fo do with
it. What I'm asking you now directly is for the
injury that - sustained in this case, you
can correct me if I'm wrong, | understand that the
injury was a placement of a clip either on the

hepatic duct or the common bile duct. Is that your

understanding of the injury in this case?

A Yes, ldid,

Q  Now, how, how did her current medical
gondition increase the risk of that happening in
this case, if it did? | need to know one way or
the other,

A Okay. She has a big gallstone and
repeat and repeat atfack. And this stone can
siretch and stretch in the cystic duct. And cystic
duct become obliterated, which means disappear. So
the gallbladder directly contact to the commen bile
duct. And this common bile duct directly come from
the gallbladder. When you do surgery, because it
is the enly one bile duct connecied to the
galiotadder so you will presume as routine this is

40

pperation?

A Before the operaion, ro.

Q  Okay. Then | thought you just explained
that the increzsed risk fot 8 parsod of 80 years of
age is that they will present with an obstructed
cystic duct,

MR. BAXTER: [think he misunderstood
your question, but go ahead.

Q  Lei me make sure that [ understand your
answer, We were talking about the increased risks
for this type of injury because of age.
Okay? Now, the increased risk for this type of
injury you indicated is because in older people,
such as : the cystic duct bacomes
obliterated and when surgeons go in they coniuse
and are unable to appreciate the difference bstween
a cystic duct and a common duct because of this
obliteration; would that be accurate?

A Ws aretrospective after | started
this case but nol belors,

Q. Okay. Sotherisks that we talked about
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about the cystic duct belng cbiiterated because of
her age, were you aware that that was a possibility
that would present with this type of
anatomy before the operation?

A No,

Q  Youweren't aware of that?

A No.

Q  Okay. Was i, then it was a surprise to
you?

A Yes,

Q  Okay. What other risks, higher risks
was at for this type of an injury?

A Injury te duodenum causing more
bleeding.

_Q  Okay. Idon't wantio go too far, |

want fo talk about the risks for putting the clamp
on the wrong duct, We already went over that. Was

there anything else about her age that would make
her more susceptible to the infuries she had other
than what you already explained?

A You msan specific to the bile duct -
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over the age of 657

A Actually more than 50 percent in my
case.

Q" 50 percent, And of those 50 percent,
which would be about 1500, how many of those
prasented with cystic ducts that were somewhat
obliterated fike the duct you found in
body?

A Two orthree case.

Q  Two or three cases. Was that before you
operated on © orafter?

A Before.

Q  Before. In those cases where you found
the cysfic duct was partially or fully obliterated,
were you able fo appropriately identify the cystic
duct and clamp it without causing iniury fo the
commen bile duct?

A Usually the case Is anatomy is not very
clear, like That kind of a case, after

find aiid tha aib
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system?
G  VYes, sir.
A Beside the confused anatomy?
Q  Yes, s,

A Well, as | know the most common if's
adhesion fo the common bile duct.

Q  We already ialked that adhesions weren't
part of this case. s there anything else that you
can think of that we haven't talked about thal's
relevant to this case regarding the additional risk
for this type of injury?

A Youtell me, I don't know.

@ Okay. Now, Doctor, it's been my
understanding that you performed approximately
3,000 gallbladder operations?

A That'scorrect.

Q . Ofthat 3,000 about 2,000 are
laparoscopic and 1,000 were open procedures?

A Youcan say there ware.

Q  Ofthe 3,000 galibladder operations you
performed, how many of them have been on peopls

the  case you can see the ube directly come
out from the gallbiadder so it's a little bit

different, and the case is after | clip it,

later after starting we find out he doesn't have a
cysiic duct. Actually the duct come from the
gallbladder is a common bile duct.

Q  Doclor, about five minutes ago you told
mg that presented with normal anaiomy. Do
f remember testifying to that?

A Yes, looknormal -

a And--

MR.BAXTER: Let him finish. Let him
finigh,

MR, GASTON: He said yes.

MR.BAXTER: Walt a minute. Let him
finish his answer, sir. Go ahsad, Doctor.

A Inthis case we can clearly identify
gallbladder neck, come as a tube, anatheris a
cystic artery. That is a very standard, normal
anatomy after we carefui dissect and ihis i tha
reason ! don't have any hesitance, put a clip and
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divide .

@ Dostor, you just testified that the
common bile duct was connected directly to the
galibladder, correct?

A Yes,

Q  Thaf's not nermal anatorny, is it?

A No. See the point is your word is
different. | car show you the piciure. It's right
here, it's your pictura,

MR. BAXTER: Just try fo answer his
question. - He will ask you a question, you'l
answer and then we will move on. Okay?
THE WITNESS:  Alf right,

Q  You're claiming now tha
common bile duct was cornected dirsctly to the
galibladder, correct?

A Correct.

Q  That's not normal human anatomy, is it?

A No.

Q  Thenwhy ten minutes ago when | asked
youif . presented with normal human anatomy

47

THE WITNESS: The one | gave to her and
this one is showing a big stone to the neck.

Q  Doctor, let's go back. We were talking
about the two operations where prior to .
when you found the cystic dutt was obliterated. |
asked you whather or not you were able to perform
those operations safely without clipping the common
bile duct and | don't think [ recsived your answer.

A Yes, ltold you before surgery | didn't
know. After we find out complication we, my
explanafion -

MR, BAXTER: He's asking a different
question. in the other two cases or so that you
encountered the same anatomy, were you able to
safely clip the cystic duct? Sorry for
inferrupting, 1 think that's what vou're asking.

THE WITNESS:  Thank you,

A These two other case, bacause | cannot
identify the cystic duct, identity tha common bile
duct, so we open and we dissect from the

galibladder inside itself, inside the gallbladder,
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you said yes?
A Maybe my expfanation not clear to you.

In the routine we dissect this way, dissect it from
the neck of the gallbladder and then you will find
the tubular structure, all right, and then you will
find artery. This is a landmark of tha regular
surgery. You're able to do so. Then you presume,
all of the peopte do the same thing, unless you
cannet find the bile duct, then you have 1o open.
And in this case the pictures show, this is the
reason { put a picture in the operation room.

MR. BAXTER: For the record he is
referring to photographs from his chart that are
here in front of him.

A Tbelieve | give to her, | give to her
before.
(Photographs tendered.)
MR. GASTON: Can 1 have this marked?
{Exhibi 5 marked.)
MR. BAXTER: There are three sets of

photos.
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and frace from the gallbladder and we find out.
The same thing this patient, that two patient did
nat have a cystic duct,

Q S0 you were able to safely perfarm
gallbladder surgeries in those other two cases-
without causing any unintended injury to those
patients, corfect?

A That's comect. Because poor anatomy.

Q  And when you have poor anatomy, then
that is the reason you convert to an open procedure
so you have a befter visualization of the operative
figld?

A Exactiy.

@ And when you found poor anatomy in

case and you said you saw the cystic
duct ebliterated, you didn't convert to an open
procedure ir: her case?

MR. BAXTER: Objection. He never said
he founc poor anatomy in her case. That's your
intsilection or interposition of those words info

the second part of the question. Sol objectto
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the form of the question. You may answer.
A Tbelieve | did cleary told you in this
case as the pictures show, | can clearly dissect
out the bite duct from the gallbladder. It's nota
confused, we can see on the laparoscope.
Q  And did you see the cystic duct as well?
A Yes, because normal anatomy is that duct
directly come out from the gallbladder must be a
cystic duct. 99.9 percent,
Q  Soyou saw the cystic duct clearly,
correct?
MR, BAXTER: Talking about
case now?
MR. GASTON: Yeszh,
Q  You saw the cystic ductin
cass clearly, correct? ‘
A We saw the bile duct directly come out
from the gallbladder; presume it's the cystic duct,
Q  And was there a cystic duct aftached to
gallbladder?
A There's no cystic ductin her case. You

51

Q  Why not? ,

A You justfind the bile duct directy
come from the galfbladder, because the more you
dissect unnecessary you induce more complication.

Q  Well, let me ask you this. Ina normal
operation when you have a cystic duct that you're
clamping, how long fs the cystic duct before it
connects to the common bile duct?

A Cystic duct lengths, the lengths of
cystic duct vary patient to patient, is different.

Q  Give me anidea,

A Somehow this one nothing, some are ong
centimeter, some are thres, four centimeter.

Q  Soall you had to do is to follow the
duct as it exited the gallbladder for three
centimeters, then you would have baan able to
determing if i then hooked up to the common bile
duct, correct?

A Well, I'm sorry to say you are ret a
surgeon. As | say again, we do the less irauma,

less dissection. As long as you do the job, that's
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can fock at the pathalogy but the pathology presume
that bile duct is the cystic duct but aciually if's
the common bile duct.

G Soin your operative report-- [ show you
Exhibit Number 1. When did you dictate the
operative report?

A Acouple of minutes after surgery.

Q  Okay. And when did you realize that you
had clipped the commoen bile duct and not the cystic
duct?

A Until next day.

Q  Not until the next date?

A With the HIDA scan, on June 3rd |
ordered the HIDA scan of the obstruction.

Q  Now, in order to correctly identiy the
duct that comes out of the gallbladder, isn't it
true that you {ollow the duct from the point if
leaves the gallbladder and you follow the duct
untit it terminates? ,

A Wedon'tdo that in a standard
operation.
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the important part. You do more unnecessary you
create more complication and it's good for your
lawyer,

Q  Doctor, one to three centimeters is how
many inches?

A Oneinch is 2.34 centimeter.

Q  Soall you had to do before you pui that
clamp is to lock an inch and a half to see whether
the dust you were clipping connected o the cormmon
bife duct or not. Did you de that or did you not

do that before you clipped that duct?
MR. BAXTER: Hold on asecond. There's

a statement in thera that may or may not be true
and then there's a question of whether he locked
that long.

MR. GASTON: Couid we do speaking
objections outside the presence of the witness,
please?

MA. BAXTER: Wecan. I'mgoing to
chiect fo the form and let him answer. im going
to ask that complex questions with muttiple
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components be limited because we have a language
barrier and il's hard enough when there isn't a
language barrier. So I will just ohject to the

form here and you can answer the question or you
can ask the reporter fo repeat the question,

A Actually in this case I did, you can see
here, this is, [ presumsa is the common bile duct,
all right. This Is a cystic duct | divided. This
is a big, this one is the common bile duct and this
one is artery. Okay?

MR. BAXTER: Referring to Depositicn
Exhibit Number 5.

Q  You referred to the paragraph in the
upper right-hand comer of Exhihit Number 5 which
contains three photos and one black box. The duct
that you identified as the cystic duct is the duet
that is abviously cut, correct?

A Yes.

Q  The duct you identified as the common
bile duct is the larger duct to the right of the
cystic duct, probably an inch to the right; is that

55

was in this case it was zero, it could be as much
as four. Now he's asking you was it zero to four
in this case or what was it in this case.

A Inthis case retrospectively itis a

zero cystic duct.

Q  The duct that you cut, what was the
distance between the gallbladder and the commen
bile duct?
THE WITNESS:  I'm sorry, what did he
ask?
MR. BAXTER: You can answer as best you
can. | think he is sort of mixing apples and
oranges, but if you can answer i, answer it. If
you can', you can't.
A Canyourepeat? Canwe ge fo the facts
instead of using your --
MR. BAXTER: Wait, dont argue with him.
He has a right to - Dactor, he has a right to ask
his questions and we have an cbligation to do our
best to answer and vou're doing great. Solet's
try fo stick to that game plan. Okay? I knaw it's
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correcl?

A - That's correct.

Q  And the smalfer duct above the common
bile duct, which is about one-third the size of the
common bile duct, you referred 1o as the cystic
artery, would that be correct?

A Yeah, there's a pulsating tube or
structure.

Q  Doctor, you didn't answer my otiginal
question. My original questicn is you tesiifisd
that in patients the distance of the cystic dust
between the gallbladder where it intersects with
the common bile duct Is one 1o three centimsters?

MR. BAXTER: No, he didn't.

MR. GASTCN: ¥m sorry, correct me if
I'm wrong.

MR, BAXTER: Zero fo four.

A Inthis case is zero to four.
Q  Inthis case it was zero fo four?

MR. BAXTER: Wait a minute. You

misstated his prior testimony. His prior testimony
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difficult far you, but lef's stick to that game
plan. He has a right to ask questions.

Q  Letme go back tc just & basic question,
Doclor. When you're abouf to dissect a ¢ystic duct
in a galibladder aperation, isn't it true that you
should follow the cystic duct from the fime it
leaves the galibladder to the time it hooks up to
the common bile duct to be sure that you're
aciually cutting the cystic duct and not the commaon
bile duct?

MR, BAXTER: Ohjection. [i's bean asked
and answered twice. !l let him answer one more
time. You may answer, sir,

A lwolld say 99 percent of surgeons, they

don't do the way you do.
Q  t'masking what you did.
A No.

MR. BAXTER: Wait, wail, wait, that's
not a question. Don't argue with him and he won't
argue with you,

MR. GASTON: Very well
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@ Doctor, are you saying it's not the
eppropriate standard of care for surgeens in
similarly situated like you in performing
gallbladder surgery, to identify the cystic duct as
it comes out of the galloladder and follow it
through to where it attaches to the common bile
duct before you clip it, your testimony is that
it's not the standard of care?

A |ldon'tbelieve it is the standard of
care.

Q  Then how, if you den't follow the cystic
duct from the peint it comes out of the gallbladder
to the time it enters the commen bile duct, how do
you know if you're cutting the cystic duct and not
another duct?

A Thatis what [ toid you befors. 99.9
percent the duct directly come from the galibladder
must be a cystic duct, period.

Q  Butintwo other cases before
you found out that #t wasn't, correci?

A No, as 1 say again, the two other cases

59

from the gallbladder to find out it's a duct

connect with a, directly coming from the
galibladder. At least we always presume this is a
cystic duct. Fhave been practice this 30 some,
3,000 cases, it's oniy one with this problem.

Q 5o getting back to my criginal question,
in the §9 percent of the operations you performed,
do you follow the cystic duct to the common bile
duct before you cut it or not?

MR. BAXTER: Okay. Objection. He's
answered that thres times, I think that's enough,
He said he doesn't follow it to the common bile
duct. Why are you asking three times?

Q  Doctor, in the distance between where
the duct in this case came out of
galibladider and if it was the cystic duct where it
should have joined the common bile duct would have
been between zero and 4 centimaters, correct?

MR. BAXTER: Wait a minuts, | don't
understand the question. Are you asking what was
ihe distance in this case or what is the range of

e T - T T S,

PN R bk —h ok —_
— o @ ®m e o . o

L=l e SR B = AT S R S O Y

-m\....a.-ma._n._...._n._n...._.,__.__.,
D W0~ D W N S

=]
]

o1

21

58

is, anatemy not so like this clear, nat so ke

anatomy is so clear. That twocase is
everything is not together, gallbladder and the
bile duct all mixed fogether, we cannot dissect it
Iike it is, this is the reason we had to open up
and dissec? it and find cut the gallbladder just
mixed with common bife duct.

Q  ButDoctor -

A lIsthat clear?

Q  Yes,itis. Areyou teling me thatin
99 percent of your operations, galibladder
operations that you do not follow the cystic duct
out of the galibladder to the point where it
intersects the common bils duct to be sure you have
the cystic duct, you just clamp it and cut it?

MR. BAXTER: Objection to the form. You
may answer,

A Some are very easy to see, cystic duct,
commeon bile duct. Some are, you just cannot see
that because of chronic inflammation, dense
adhesion and you-~ my job is fo strictly dissact it

60

distances you see in the human anatomy?

G I'm assuming the distance in this case
is zero because it's the common bile duct and not
the cysiic duct, comect?

A Yes,

Q  Now, in all of the other 99 percent of
the cases that you've done, | think you testified
that the average distance betwean the cystic duct
as it comes out of the gailbladder to where if
hooks into the commen bile duct is between 1 and 3
to 4 cenfimetars; is that accurate?

A Innormal, that's correct,

Q0 Andthis is something that can be can
visualized by the laparescope, carrect?

A That's correct.

Q  Ckay. Did you get & chance to review
the cperative report o} which, for the

gperation that he performed on - atter your
operation?

A Yeah, | just roughly go over it

Q  Isityour testimony that did
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not have a cystic duct at ail?

A Yes

Q  Didany of the pathclogy reports
indicate that nad a cystic duct?

A Aslmentioned, when you look at a
pathology let's say the second was a cystic duct,
actually that's a common bile duct because
histologically, cystic duct is the same as common
bile duct. Actually more detail, you can see the
spiral valve on the cystic duct or you call the
Houston valve, like membrane.

Q  Did you ever mention to any other doctor
that Ms. Roda did not have a cystic duci?

A No.

Q s there anywhere in your report that
mentions did not have a cystic duct?

A Do you mean talk to patient?

MR. BAXTER: No, operative note [ thin
he means, your typed operative report. ‘
MR. GASTON: Which is Exhibit 1.
A [befieve --
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2-8-08. Can you telf me if that's your
handwriting?

A Yeah, that's my signature and my
handwriting.

0 [cannot read your handwriting. Can you
read word for word what you wrote in that
narrative?

A Alter seeing percutaneous cholangiogram
which demonstrate common bite duct was completely
fransect. It amazed that the presumed cystic duct
was showing in the picture actually was a common
bile duct. Hence, she did not have a routine
cystic duct at all.

@  Doctor, how far, how far outside of the
gallbtadder along what you now testified is the
common bile duct did you place the ¢fin?

A We ailways apply as close as to the
gallbladder we apply the ciip.

MR. BAXTER: As close to the gallbladder

THE WITNESS: As possible.
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MR, BAXTER: Look at your note.

A |believe | wrote a picture on the
operative note after | reviewad the HIDA scan right
hers. .
MR.BAXTER: He is pointing to page 2 of
his operative note with a handwritten note dated
2-6-06 on our copy of the medical record.

MR. GASTON: | don't have that. Could|
take a fook af that, please?

MR.BAXTER: You certainly can. The
hospital gave this to us.

{Document fendered.)

MR. GASTON: I you want to make a copy
could we mark this and have a copy made?

MR.BAXTER: Why don't we refer to it
now and we'll make a copy and mark if at the end if
you remember, &l right? Because | don't want to
mark my copy.

Q  Doclor, what's been handed to me is page
2 of an cperative report and there is some
handwritien notes af the bottom of the page dated

84

Q Didi have a right hepatic ducl
and left hepatic duct?

A Well, after| saw the cholangiogram she
has, but we did not see T tfig Taparoscopy at that
time. Nobody do that.

Q  Thatbrings me to the nexi question.

A To see the right or left hepatic at all.

@  Sowould it be fair fo say you didn

look for the right or left hepatic duct?

A Exactly.
Q  Andyou didn't look for the common
hepatic duct aither?

- A Exactly because in her case so much of
this adhagion, the more dissecting the more
frouble.

Q@ lthought we already talked about three
times now that adhesions had nothing to do with
this operation, corract?

A Who told you?

O Youdid

A No, adhesion can can cause you more -
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MR. BAXTER: Ng, he's asking did she
have adhesions, not whether it can generally cause
it, did she have adhesions that affected this
surgarny?

A Oh, yeah, she had adhesions,

Q  Then we're going to have to go back
because wa falked about the risk of aghesiens and |
asked you did that have anything to do with this
operation and you said no.

A Because [ overcome the adhesion, We
able to dissect out the duct from the gallpladder.

Q  You were able to dissect what?

A The cystic duct from the gallbladder.

Q  Excuse me. You just said you were able
to dissect the cystic duct from the gallbladder,
you just said that, right?

A ljust teld you | able to dissect the
duct from the gallbladder which we presumed the
cyslic duct and now retrospectively this cystic
duct was a common bile duct. | have written there
and I always give my same statement, you just try

57

to expose the so-called counter triangle. And then
}dissect around the gallbladder wall to the neck
and then from there by sharp and blunt dissection
we able to dissect a tubular structure diractly
come from the neck of the gallbladder. And | have
been doing this for thousand case, this must be a
cystic duct. [s that clear o you?

Q ltis. Getting back to my original
question, how did adhesions affect any way that the
anatomy was presented during the operation, if at
al?

A Adhesion can mix you up, can make af
the bile duct, common bile duct confused with
galibladder or the duodenum.

MR. BAXTER: He is asking about in this
case, notgenarally. [n this case what a
difference, if any, did the adhesions make in the
operation, in this case. If it made no difference
at the end of the day, tell him. Ifit did make a
difference in this case, !l him.

A This case | abls to dissact. |can find
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to confuse.

MR.BAXTER: He's really not frying
to -- believe me, he's irying to ask some basic
questions. [f's unhelpful o accuse hirs of trying
to confuse things even if you think he is. S0
lat's just try to wait for his question and if you
want to take a break I'm sure at an appropriate
point Mr. Gaston might agree with that and we'll
stay on. But just try te do question and answer,
it's best for you. Okay?

Q  Doctor, can you explain to me where you
found the adhesions in body and what
steps you fook to dissect them away from whatever
organs or ducts they were attached to in order to
sfiectively remove the gallbladder?

A Ihelieve you read my operative note.
First of all, there's omentum attached o, adhesed
to the galibladder so we peel this down and the
galibladder was huge, distended, indurated, we had
to decompress, aspiration the contant of the

gallbladder. So we able to grasp the gallbfadder

68

out where is the duct come from, from the
gallbladder.

Q  That's what | thought. |thought your
initiaf answer was the presence of adhesions had
nothing to do with the manner in which the
operation was performed; is that accurate?

A Yeah, in this case adhesions, | become
experienced and dissect it out, yeah.

Q  Let's go back to the chart we have,
number 4. Okay. You said you didn't look for the
left hepatic duct, correct me if I'm wrong, you
didn't fock for the right hepatic duct and you
didr't look for the common hepatic duct, correct?

A Correct

Q  lfyou put the clip on the common bife
dugt, is it attached to the pallbladder, as close
as you could to the gafibladder?

A Yes.

Q  Then why did that rasult in obsiructive
jaundice if there was room aleng the right hepatic
duct and common hepatic duct and common bile duct
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for the bile to get down to the intesting?

MR. BAXTER: You just made that
statement that there was rocm for that after the
clip was pfaced and he's already told you in
retrospect the duct was found in the common bile
duct, so what he has 1old you is Inconsistent with
your unsupported statement.

Q  Docior, what | understand you to say is
you put the cilp as close to the gallbladder as you
could on the common bile duct, correet?

A Yes,

Q  Now, why did that then block or result
in obstructive jaundice?

THE WITNESS: Canldraw a picture?

MR. BAXTER: That's up fo Mr. Gaston.

A Thats okay. One, this stone right
here, and in old peaple this heavy stone push,
push, push, push, ckay, this is the reasen my
retrospact explanation o see how colid it happen,
all that stone push, push and the cystic duct
become this big in hers. Allright? Direct saw
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A Inmy or his?
Q  Yours, Docior, page 1, the document you
have right in your hand. '
A Right here?
Q  If's the exhibit.
MR. BAXTER: There are different
versions of i.
Q  I'mgoing to refer you to Exhibit 1,
Down towards the botiom of the page it says after
the gallbladdar was removed, since [ am concerned
the cystic duct with the common bile duct and with
further investigation | can now find. You did -
MR. BAXTER: Give him a second. This
sentence here that starts here.
{Pause for document review.)
A Okay.
G Iswhat]justread - see, | don have
that in front of me, Mr, Baxter.
MR. BAXTER: Al right. Go ahed.
Q Thewordsthat Fustread to you is
exactly as it appears on your report. Doctor, when
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the gallbladder is directed down here and then when
you dissect the tubular structure come from the
galbladder and this we presume is a cystic duct so
we put a glip here and a clip here, Sowhenldo
the cholangiogram, the blockage is right here.

Q@ {undersiand. So the clip that you
placed in . common bile duct was
approximately where on Exhibit Number 4 there's an
arrow going from the commeon hile dust over to the
green which is actually the duct in this place,
that the approximate place where you put the clip?

MR, BAXTER: Objection. There has been

no agreement or even a representation that this
gxhibit accurately reflects duct system
but you can answer the question. -

A Youcan say that way in her case.

Q s that accurate, Doctor?

A Yes

Q  Okay. Doctor, in your operative repori
I'm going to ask you o explain this sentence to
me.
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you read that, can you explain what that means to

me?
A Becausel always concerned the big
cystic dugt. I that the case, I encountered
several hundred cases like that. | always
concerned not only this one. Then | would do
further investigation before sending the patient
home,
@ Theinvestigation says | can nowfind
it. Does that mean you found the cystic duct or
not?
MR, BAXTER: This actually says | can
now find, pericd.
MR. GASTON: Yeah, thaf's what mine
says,
A lcannct find, the cystic duct was
ohliterated.
Canfind it or canmot?
Gannot find it.

Howwasit cbliterated?

As [ mentioned to you, and also the

= 0 P O
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picture show here, you've gota 'heavy stone and
ihis keep on push down, push down, She might have
a cystic duct but the gravity, infection, because
you know the normal function is this, every time
when there's semething, gailbladder contract and
gallbladder coniracts and push the stone to the
distal. Gallbladder tried fo squeeze out to the
cystic duct to the common bife duct, that's the
mgjor cause of the gallstone.

Q  And then after you cpened the
gallbladder itself, in your report, to the neck of
the galibladder was identified, the cystic duct was
obliterated and able to pop out of the opening. So
it looks like after you cut the gallblacider open
you were able to find the cystic duct; is that
accurata?

A Butthat cystic ductis a common bile
duct, _

G Doctor, if the cystic duct was a common
bile duct, then why did you write in your report
after you cut the gallbladder open that you
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Q  When you wrote the cystic duct was
bbliterated, is that wha? you meant?

A Yes. But it still an opening. Andto a
duct. Thatis what | tried to say.

Q  ¥mirying to figure out if what you
wrofe here was correctly, that the cystic duct was
obliterated and able to pop out of the opening.

MR. BAXTER: Wait for a question.

Q  That means it was there.

A No, that means cystic duct not complete
blockage by the stone, that is what I'm trying to
say.

Q  Well, did the cystic duct pop out of the
opening or noi?

A Yes. The gysfic duct had a neck, we
epened it up, that's what I'm trying o say. It's
the end of the cystic duct,

Q  Sowere you able to find the cystic duct
attached to the artery, | mean attached ~ excuse
me, my migfake. You were abie lo find 2 cysfic

duct that was attachad to the gallbladder?
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identified the cystic duct? Why didn't you just
call it the commaon Zile duct?
A I's open, there is a tubular struciure
50 we call the openup. #don't know why you fry
f¢ misleading me. '
Q  I'm notmisleading you. Il ask you
the question again. Hf you don't understand my
question, | will rephrase it.
You wrote in your operative report after
you cut, after opening the galibladder iiseff, fo
the neck of the gallbladder was identified, the
cystic duct was obliterated and able to pop out of
the opening. Now, you know the differance between

the cystic duct and & common bile duct, correct?

A Onlyanatomy.
Q Do you know the difference between a
cystic duct and a common bile duct?
A It's anatomy or histologically.
Q  If's ayes or no guestion, Doctor.
MR. BAXTER: [ dossn't have ta be.
He's answering the best he can.

78

A Yes,
Q  Allright.
MPR. GASTON;  Can we take five minutes?
MR. BAXTER: Yeah, sure.
(Brief recess.)
: Q  Docior, in Exhibit number 5, is there
any page, any of these photographs yeu can tell me
that show where the stone is that you say worked
it's way down through the gallbladder? Number 5.
A Stones are right here,
Q  Okay.
A Sioneisright here,
O Sothe area that you're pointing fo -
A Yeah, stone right here.
Q - if we are going to identify picture
in the upner lsft-hand corner -
A Stone right here.
MR. BAXTER: Walt, one at a time. Let
him talk.
instrument that's in

k
photograph Exhibit 57

2 Whatisthis bl

ac
the upper left-hand comer of
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A That's a dissactor.

@ Dissector, okay. You're indicating that
the stone is 1o the lower side of the dissector in
the gallbladder itself? -

A We call the nack of the gallbladder,

Q  Neck of the gallbladder.

A Yeah :

Q@ Okay. Andin the picture that is on the
upper righi-hand comer, can you indicate where in
this picture is the stone?

A Right here, right hers. Liftad the
gallbladder up fo take & picture and exposed it
right here. ' -

Q  So the stone would be, we have the duct
that's cut on the left-hand side, the stone would
be fo the right of that and slightly upward?

A Yeah, just right here, around here,
yeah,

Q  Allright. Thank you, Doctor.

A Okay.

Q  Doctor, how many other operations have
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il's open cass.

Q  Soin those cases you converted to open?

A Yeah,

Q  Inthose cases where the stone had came
down and obliterated the cystic duct, was it
simitar to what you found in . case?

A Well, notf similar. Thay are the cases |
couild not identify through laparoscopy like
case which so many mass structure, | cannot see who
is who, whe is the gallbladder or who is the cystis
duct, who is the duct system. So they're all kind
of case we open up and then after analysis and if
they are we are lucky, we open up,

Q  What I'm - so when you -- in the less

than ten cases, did these cases occur before
case?
A Yeah.
Q  Sointhose cases where you have the
stonie all of the way down toward the nack that
abfiterated the cystic duct, you degided 1o do the

open procedure, correct?
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you found that a large stone made its way down
through the neck of the galibladder obliterating

the cystic duct?
A How many?
Q  VYeah

A Some are completely obliterated, some
are just part of the cystic duct obliterated. How
many? 1would say maybe about less than ten,

Q  Less than ten. Ckay. Would it be fair
fo say in case you were able fo identify
the presence of the slone down towards the neck of
the gallbladder before you clamped and cut the
duci?

A Youcan say that.

@ Inthe other cases where you found the
gallbladder stone down towards the neck and
obliterated the cystic duct, how were you able to
identify the cysfic duct from the common bile duct
inthose cases?

A Most of them we, most of them not able
to clearly identify the duct system. Al of them

50

A Yeah.

Q Now, in case when you had the
stone all of the way down toward the neck of the
gallbladder, based upon your prier experience, in
those other cases where the cystic duct was
obliterated, did it cross your mind that the cystic
duct could also have been obliterated in this case?

A It could but unluckily we able to -
well, you cannot say itthat way. We see a lot of
case [ke big neck come out of the tube structure
like this case. But all of them we can come over
without damaging the common bile duct.

Q@  What I'm asking is when you saw the
stone that far down in the gallbladder neck, did it
cross your mind that the cystic duct could have
been obiiterated by the sione?

MR. BAXTER: In case?
MR. GASTON; Inu, case.

A Thisis thereason | concered after we
remove the galibladder.

@ No,no. Back up. I'm talking about
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before you removed the galibfadder, In other cases
you've seen the stone come down and cbliterate the
cystic duct. In this case the stong came down

close to the neck where the cystic duct would be,
Did you consider in this case thai the cystic duct
could also be obfiterated because of the stong?

A Yeah, this other case but all other case
L can, there is no injury to the common bile duct
and | saw this might be as the previcus case the
same thing, big cystic duct. Okay, but it turned
out to be not like the case.

Q@  When you considered in: case
that the cystic duct could be obliterated by the
stone and the position it was in the gallbladder,
why did you not agree 1o go to an open procedure in
her case?

A Well, I can very well define the duct is
gome gut from the neck of the gafibladder. | can
very well define the tubular structure directly
come out from the gallbladder and also my
experience fold me this must be a cystic duct. |
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no injury common bile duct. Uniil this,

Q@  Doctor, in lieu of converting to an open
procedure, because there was a possibifity thaf the
cystic duct had bean obliterated in this case and
you considered that before you clipped the duct,
could you have performed a cholangiogram?

MR. BAXTER: Intraoperative?
MR. GASTON: Yeah, intraoperative
cholangiogram.

A lt's another layman's question. if the
duct is there connected directly from the
gallbladder, you do the cholangio, do the
cholangiogram, If this is a common bile duct as
you thought, you might injure the common bile duct,
Why you had fo do a cholangiogram at that time?
You may as well just don't do i, less
complications instead of doing a cholangiogram on
this one.

Q  Areyou telling me -

A Unfess you cannot clearly identify th

tubular structure.
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can count about ten cases like this and | abls to
avoid lawsuit fike this one.
Q  You were able to aveid an injury to the
patient in the other cases because you converted to
4 open procedure?
A No, no, no, no, no.
Q IPmsony? ,
A Wecando the same thing, No, no. Some

of --
Q  {'msorry. Were any of the other —~
A Hold on.
MR. BAXTER: Wait a minute. Lathim
finigh. '

A Yeah, let me expiain to you.

MR. BAXTER: Well, let's just iry fo
respond to his question, okay, if you don't mind,
but go ahead, Doctor.

A Some case pictura swollen fubular
structure like the case, swollen cysiic duct
and | able to just do the same thing as | did on

, clipit, divide it and do the study and show
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Q  You answered the question | think saying
that you believe it was toa risky to do the
interoperative cholangiogram in this case because
of potential injury to the duct?

MR. BAXTER: Objection to the form. You
may answer.

A Unnecessary cholangiogram.

MR. BAXTER: Unnecessary.

A Unnecessary cholangicgram you just do
harm fo the patient. There's only abou five
percent of the laparoscopy cholangiogram being
performed, unless you cannot clearly identify the
tubular structure.

Q  Okay.

‘A Andthen you do cholangicgram down, cut
through the cystie duct, through the gallbladder,
injection of dye get fo the gallbladder and then
the gallbladder will connect you to the cystic
duct, fo the common bile duct,

@ Butf you used a cholanglogram in this
case  would have clearly revealed that the duct
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you were about to cut would b the common bile
duct?

A Il could rot clearly identify the
tubular structure come from the gallbladder neck, |
will open. 1don't do cholangiogram,

@  Okay. The next question is if you
realized ihat the duct you were about to cut would
be the common bile duct, how would you remove her
galloladder?

MR. BAXTER: Do you mean if there was no
cystic duct?

MR. GASTON: Right.

MR. BAXTER: [f you knew that gaing in,
if you know that in the patient how do you take the
gallbladder out?

Q  Yeah, how do you remove the galtbladder
without causing obstruciive jaundice to the
patient?

A Canyou make it clear for me?

@  Sure, Doctor. Inthis case we all krnow
that you cut the common bile duct and that resufted
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A Exactly.

Q  Have you ever done that procedure on a
patient?

A- No.

Q  Butyou do know how fo do it?

A Exaclly.

Q  Did you ever explainfo! what
happened during the operation?

A Yean, | did.

Q  What did you tell her and when did you
telf her?

A The next day | guess, her daughter there
too, and | showed them the pictura,

Q  The picture you're talking about is
Exhibit 57

A Yeah. And!say well, your anatory is
very unique. You do not have, you did not have a
cystic duct which [ thought it turned out o be the
common bile duct and you need & repair secondary.

G Did you explain to her that vou

accidentally clipped and cut the commeon bile duct?
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in cbstructive jaundice, correct?

A Yeah, .

@ Now, if you had realized before you
clippad the cammon bile duct that it was the common
bile duct, then how would you remove the patient's
gallbladder, what steps would you take?

A Altright. You said before you removed
the galibladder and you sure this is the common
bile duct to the gallbladder?

MR. BAXTER: That's corract.

Q  Assume that, assume that for this
question.

A Yeah, Itseasy. Youopenthe
gallbladder, get rid of the stone, stiction out and
yout put the stapie on the neck of the gallbladder
and you get rid of that and it come oL,

Q 5o by putling the staple on the neck of
the galibladder you then don't obstruct the common
bile duct?

A Exactly.

Q  And that's an easy procedure?

88

A ldidn't say accidentally, |tcld her
your bile duct come from the gallbladder, it's
common bile duct, not the routine cystic duct.
There's a reason you got complication.

Q  Did you explain to her that what |
thought you clipped was the cystic duct and it
tumed out to be the common bile duct?

A Exactly.
Q  That's what you told her?
A Yeah,

Q  Doctor, during the performance of a
gallbladder operation if a surgeon has a choice of
perferming & poriion of the eperation in one of two
methods, and one method exposes a client to a risk
and the other method would completely eliminate
that risk, do you befieve as a surgeon it would be
prudent for the doctor to choose the methed that
compielely eliminates the risk?

MR. BAXTER: Objection to the general
nafure of the question and faifure fo address any
risks attended {o the alternative. You may answer
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the guestion.

A Well, we tried to avoid raising
complications with the patient. That is my
principle rule for do surgary. ‘

Q  Soif there was a choice for a procedure
that would completely eliminate the risk of injury,
then you would choose that method?

. MR.BAXTER: Objection.
A VYes
Q  I'msory, is that yes?
MR. BAXTER: Ohjection.
Yes.
Q  Okay. Thank you,
MR. GASTON: That s all | have.
MR. BAXTER: Just for the record, we
have here original chart including
threg sheets - may | see those for a minute?
MR. GASTON: Sura,
MR. BAXTER: - of photographs, two of
which, one of which is a copy of the other. And
there are four pictures on each sheet. On the

I

9

giver a chance to make corrections if you think
corrections are in order and { will explain how you
do that later. Having been advised of that right,
would you like to read the transcript?

THE WITNESS: Yeah. When they finish
they are going to send me a copy?

MR. BAXTER: ' Yes. We will read.

(Deposition conchuded at 12:03 p.m.)
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first sheet there are three pictures of anatomy and
a black picture, on the second sheet there is one
picture of the anatomy and three black sheets, The
third sheet of phoicgraphy is a copy of the second
sheel, Have we marked alf three of these
collectively as Exhihit 57

MR. GASTON: No, 1would ask the
reporter to mark the second photograph as 6. And
the second and third are identical, corract?

MR, BAXTER: Yes,

MR. GASTON:  Just the second one as
Exhibit 6. And if 1 could get color copies [ would
greatly appreciate that. We also nead to have the
court reporter mark the second page of
operative report as Exhibit 7 I believe.

{Exhibits 6 and 7 marked.)

MR. BAXTER: You have aright to review
the typing of this testimony to make sure our court
reporter has accurately racorded what you said.
Because you have an accent, I think it might be
helpful for you to read it and then you wili be

g2

CERTIFICATE OF DEPONENT

I hereby certify that | have read and
examined the aforegoing transcript, and the same is
airue and accurate record of the testimony given
by me.

Any additions or correctiens that | feel
are necessdry, ! will attach on & separate pisce of
paper {o the original transcript,
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STATE OF MARYLAND, COUNTY OF BALTIMORE:

!, Richard D. Baker, Jr., a Notary Public in
and for the State of Marylard, Gounty of Carroll,
do hereby cartify the within named
M.D. personally appeared before me at the time and
place hsrein set out and, after having been duly
sworn by me according to law, was interrogated by
covnsel.

F further certify that the examination was
recorded stenographically by me and then
transcribed from my stenographic notes o the
within typewritten matter in a true and accurate
manner, | further certify that the stipulations
contairied herein were entered into by counsel in my
presence. HHurther ceriify that { am not of
counsel to any of the parties, nor an employee of
counsel, nor related to any of the parties, nor in
any way interested in the outcome of this action,
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