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your right hand.
Whereupon,
MICHAEL SENEFF, M.D.
a witness produced on call of the Defendants, having
first been duly sworn, was examined and testified as

follows:

THE CLERK: Thank you, sir. You may be seated.

I just ask that you please lean forward into the mic and
keep your voice up for the record. Can you state your
name?

THE WITNESS: Michael Garron Seneff.

THE CLERK: And would you spell your last name
for me, please?

THE WITNESS: S-E-N-E-F-F.

THE CLERK: And your business address, please.

THE CLERK: 900 23rd Street, N.W., Washington,
D.C. 20037.

THE CLERK: Thank you.

MR. SHAW: Thank you, Your Honor.

DIRECT EXAMINATION

BY MR. SHAW:
Q. Good morning, Dr. Seneff.

A. Good morning.

(Defense Exhibit Number 73

was marked for identification.)
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MR. SHAW: May I approach the witness, Your

Honor?
THE COURT: Yes, you may. Thank you for
asking.
BY MR. SHAW:
Q. I'm going to show you what's been marked as

Defense Exhibit No. 73 and ask you to confirm that that's
a current and accurate copy of your curriculum vitae?

A. It's dated June 2016. I have updated it. I
believe there's a September 2016 edition but it would not
be any different than this one.

Q. Okay.

MR. SHAW: Your Honor, at this time I would
move into evidence Defense Exhibit Number 73.
THE COURT: Any objection?

MS. Z0IS: Can I just see it for a second, Your

Honor?
THE COURT: Certainly.
MS. 20I8: No objection, Your Honor.
THE COURT: Very good. So admitted. Defense
13-
(Defense Exhibit Number 73
was admitted into evidence.)
BY MR. SHAW:
9] So if you don't mind, I'm going to try to move
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that lamp a little bit =--
THE COURT: That's fine.
MR. SHAW: -- because it's right between --

THE COURT: Yes. It has a way of getting in

the way.

MR. SHAW: I'm going to set it up -- but I
don't want to put it -- maybe put it over that way a
little bit.

THE COURT: If you would like the cord can
reach to the floor if you prefer to 86 it altogether.
BY MR. SHAW:
Q. Dr. Seneff, you practice in Washington, D.C. at
what hospital?
A. George Washington University Hospital.
Q' And how long have you been there?
A.. Since -- I've been on staff since 1992.
Q. So that's if my math is correct, that's 24
years?
A. That's correct.
Q. And what type of speciality of medicine do you
practice?
A. I'm board certified in critical care medicine
which is -- I'm the director of the Intensive Care Unit.
We take care of critically ill patients, post-trauma

surgery, patients with infection, cirrhosis of the liver,
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things like that.

Q. So what is critical care medicine?

A. It's‘a term given to physicians that work
within a hospital in the Intensive Care Unit meaning,
that we're able to manage and take care of, make
decisions for patients who are pretty ill.

Qi And in your capacity as a critical care
physician have you had occasion to care for patients with
end stage liver disease and cirrhosis of the liver?

A. That would be a daily event.

Q. And have you had occasion to care for patients
with end stage kidney disease who require dialysis?

A. And likewise, 1t's very common.

Q. And have you had occasion to care for patiénts
with rhabdomyolysis?

A. Yes, it's less frequent than the cirrhosis and
the end stage renal disease, but it's not uncommon
either.

Q. And have you had occasion to care for patients
who are morbidly obese?

A. Yes, very often.

Q. And have you had occasion to care for patients
who experience sleep apnea as a result of their other
medical conditions?

A. Again, a very common condition these days.

10




[e2) o

=
[ )

Bt
—

1.3

14

15

16

LA

18

19

20

21

22

23

24

25

Q. So yéu are the director of the Intensive Care
Unit. What does that involve?

A. Well, in addition to full-time clinical
activities it means that I do administrative work in
terms of protocol decisions, purchasing of technology,
personnel decisions, educational decisions, running --
it's a University Hospital so we have residents and
fellows and I make decisions regarding that. So it's
pretty much, you know, a full-time job in terms of both
administrative, clinical and research.

Q. And in your capacity as a critical care
physician at George Washington University have you had

occasion to care for patients who experience acute

hyperkalemia?
A. Very common, Yyes.
Q. And have you had experience to care for

patients who experience life-threatening hyperkalemia?
B Tes.
Q. And are you familiar with the standards of care

as far as the management of hyperkalemia?

A. I am.

0. Are you familiar with the medication
kayexalate?

A. I am.

& Have you prescribed kayexalate in situations

5 i
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similar to what Mr. Allen was experiencing on March 18,

20137

A. More times that I could count.

Q. And so you also are an associate professor at
G.W.?

A. Yes, sir.

Q. Can you tell us what that involves?

A. .Well, that's a University appointment separate

from what I do for the hospital and I'm in the department
of anesthesiology and critical care medicine and that's
where I previously mentioned educational endeavors would
come into play. I have a fellowship. We have fellows
who are training in critical care medicine. We héve
residents in multiple medical specialities that go
through the ICU, so I am a teacher of young physicians.
Q. And have you in that capacity had occasion to
teach physicians in training as far as the management of

hyperkalemia including the administration of kayexalate?

A. Again, that would be a weekly, if not more
often.

Q. What specialities are you board certified in?

A. Internal medicine and critical care medicine.

O Where are you licensed to practice?

A. In the District of Columbia.

Q. Can you tell us where you went to college and
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medical school and trace your training from the time you

graduated medical school up until the time you joined the

faculty and clinical practice at G.W.?

A. Sure. I'm a Midwest boy. I grew up in St.
Louis. I went to the University of Missouri at Columbia
for medical school. I went to the University of
Massachusetts Medical Center for my training in internal
medicine. That would take us up to 1984. I was in the
Navy, so from 1984 to 1986 I was the staff internist at
San Diego Naval Hospital. 1In 1986 I was selected to
serve at the U.S. Congress where I served for two years
an internist in the office of the attending physician
taking care of senators and representatives. Don't hold
that against me.

Q. Republicans or democrats?

A. All commerce., And then in -~ that would take
us to 1988. From 1988 to 1990 I did my fellowship in
critical care medicine. So to get board certified in
specialities other than internal medicine that's a broad
category to get certified in a speciality of internal
medicine you're required to do a fellowship and that can

be a varying length. 1In this case, it was two years.

That was at George Washington University. It takes us to

1990. I then went back to Naval Hospital, Bethesda. I

was called up for Desert Storm in '91 and then in '92 I

13
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got out of active duty. I stayed in the reserves and
that's when I went to George Washington Hospital.

MR. SHAW: Your Honor, at this time I would
submit Dr. Seneff as an expert in the field of critical
care medicine involving the care and treatment and
diagnosis, care and treatment of various medical
conditions including, without limitation, liver disease,
liver cirrhosis, kidney disease requiring dialysis,
rhabdomyolysis --

THE COURT: Hang on one moment. Okay. Go
ahead.

MR. SHAW: Rhabdomyolysis, morbid obesity,
sleep apnea and the diagnosis, care and treatment of
acute moderate and severe hyperkalemia as well as the
care and treatment of critically ill patients with end of
life issues.

THE COURT: Does Plaintiff wish to voir dire
Dr. Seneff at this time?

MS. ZOIS: Just briefly, Your Honor.

THE COURT: That's fine. Take your time.

VOTIR DIRE EXAMINATTION

BY MS. ZOIS:

Q. Dr. Seneff, you're not a liver specialist,
correct?
A. THE COURT:

14
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consider the issue of insurance.

THE COURT: Okay. Well, you know, we can
address the issue. Well, first of all, let me hear from
Mr. Shaw.

MR. SHAW: So it 1s pertinent as far as the
recommendation that Mr. Allen try to be evaluated for a
liver transplant and that the fact that he wasn't
evaluated from May of 2012 until October of 2012.

THE COURT: Why is it pertinent?

MR. SHAW: Pardon me?

THE COURT: Why is it pertinent?

MR. SHAW: It's pertinent because the
physicians told him that he needed to get on the liver
transplant list or he was going to have major
complications in the next few months and unfortunately,
passed away.

THE COURT: I understand. But why is the
insurance existence or non-existence pertinent to that
fact pattern?

MR. SHAW: I think it is pertinent that he
didn't seek to get on the transplant list. If you want
to take out "insuraﬁceh" that's fine with me, but I think
to parse --

THE COURT: Well, it would seem to me that

that's up to the Plaintiff if they want to insert that as

29
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an issue in terms of explaining why he did or did not act
in accordance with what you contend were his
instructions, so I would agree with Plaintiff's counsel
that it's not relevant and it's ~- we shouldn't talk
about it.

MR. SHAW: My other response is that it's been
a part of the medical records from day one that they've
had., They're not -just hearing about it for the first
time now. Secondly, it did come up during Dr. Leo's
deposition. I think any prejudice therein has already
occurred. So I think they've waived it frankly, at this
point because they had the medical records.

THE COURT: I don't think it's waived inasmuch
as it's coming up again now, but I understand what you're
saying that the jury has already heard it, but, you know,
prejudice is somewhat of a beast of cumulative measures.
So I don't think that them having heard of it once means
that if they hear about it again it's of no moment, so I
think we should just avoid the question so let's not push
through that issue. And ==

MR. SHAW: I'm sorry, I didn't mean to
interrupt.

THE COURT: Neo, ne, no.

MR. SHAW: But if you listen to my question I

didn't ask him about that.
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THE COURT: I understand.
MR. SHAW: He brought that up. I didn't intend
to ask him about the insurance.

THE COURT: I understand. So to the extent
that I'm making a ruling that whether or not the decedent
had medical insurance should not come into evidence. We
can excuse the jury so that Dr. Seneff can be instructed
to that effect unless you are confident that you can
divert him away from that fact -~

MR. SHAW: I'm confident I can steer him --

THE COURT: -~ without damaging your testimony
that you want to elicit.

MR. SHAW: I'm confident I can steer him around
that. That's the only time that statement occurs in
3,000 pages of medical records to the best of my
knowledge as I said before. But I'm only 99 percent sure
of that.

THE COURT: Okay.

MR. SHAW: But if Plaintiff's think there's
another spot they can tell us about it, but I didn't see
one.

THE COURT: So it would seem to me that to
pause now and instruct the jury is just going to get them
thinking about it.

M5, ZOIS: I agree, Your Honor,
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THE COURT: So I would suggest you not

entertain even the notion of an instruction at this time.

We can chat about it when we do our ==
MS. ZOIS: Instructions.
THE CQURT: == jury instruction conference.

MS. 20iS: I agree, Your Honor.

THE COURT: I'd rather not take a recess now to

instruct the expert.

MS., ZOIS: I agree,

THE COURT: But if you're asking me to I will.

MS. ZOIS: 1I'm okay with Mr. Shaw trying to
step away from it.

THE CQURT: Okay. All right. Thank you for
your cooperation.

MS. Z4018: Thank you, Your Honor.

(Counsel returned to the trial table, and the
following occurred in open court:)

MR. SHAW: You care for some water, Doctor?

THE WITNESS: I'm okay. Thank you.

BY MR. SHAW:

0, After October of 2012 when Mr. Allen was
discharged from Northwest Medical Center he next was
hospitalized at the University of Maryland in January of
2013. Are you familiar with that hospitalization?

A. Yes, sir,

32
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Q. And to save us some time that was another
hospitalization where Mr. Allen experienced dramatic
weight gain over a short period of time?

A. Yes, and that was also the admission where the
Membranoproliferative Glomerulonephritis was diagnosed by
a biopsy, a renal biopsy, I think on the 30th of January.
So I think renal =~

Q. If you could talk to the jury more towards the
microphone so --

A, Renal failure played more of a role I believe
in that condition and that was the admission where his
specific diagnosis of Membranoproliferative
Glomerulonephritis which is a form of kidney disease.
That was diagnosed by biopsy during that admission.

Qs I'll stand somewhere else maybe. You're
familiar with the record, Page 86 of the jury extract,
the emergency room physician record at the University of
Maryland that reported that Mr, Allen's weight had gone
from 379 to 420 over two weeks. That's Page 86 of the
medical records.

R Yes, he had extreme weight gain that time. It
was much more than the 20 to 30 pounds. It was 40 to 50,
I believe.

Q. And after Mr., Allen -- Mr. Allen was in the

hospital that time from January 23 until February 16 and
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then after he was discharged he returned to the
University of Maryland Medical Center on February 27,
2013 with a diagnosis of hypokalemia. Can you explain
how that happened or why that happened?

A. Yes, following that admission in January his
diuretics was stepped up so the water pills, the water
drugs that he was taking and he had excessive, well, not
excessive, he had appropriate loss of water, so he lost a
lot of that weight that he had gained, but those
medications also cause a loss of potassium. And as his
kidney function got better and it did get better after
that admission he wasted a lot of potassium from his body
because of the medications that were given to reduce all
the fluid that was in his body. That caused him to lose
a lot of potassium, therefore, he became hypo or low
potassium in his blood. I think it was 3 when he was
admitted on the 23rd.

Q. Mr. Allen was at the University of Maryland
Medical Center from February 27 until March 2, 2013 and
then he after eight days was taken by 9-1-~1 to Northwest
Medical Center with a diagnosis of rhabdomyolysis.

I do want you to explain from a critical care
physician's perspective the rhabdeomyolysis and how that
impacts on a patient with Mr. Allen's underlying multiple

medical diseases and ceonditions.
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Q. So rhabdomyolysis is literally breakdown of
muscle. So if we like went out and did a spinning class
you hadn't exercised, I've seen this, where you haven't
exercised in six months and did a very vigorous spinning
class that would cause your muscles to overheat and to
breakdown. That's called rhabdomyolysis. Heat exertion
is another thing that would cause that condition,

Mr. Allen started en medieation in his previous
hospitalization. It's called a statin drug, It's
designed to bring down cholestercl. 1It's also given and
the reason why I mentioned that kidney biopsy is because
he was given a statin, It's a drug name. Lipitor is a
common one probably everybody knows about it was given
because he was wasting a lot of protein in his urine and
that's the reason that the statin was diagnosed. It's a
known cause, a frequent cause of rhabdomyolysis. I
believe he was on very high doses nhere, and I believe
that's what caused his rhabdemyelysis,

ITf you leok at the history, before he was
admitted on the 10th of Mareh to Northwest, he was
spending a let of time in bed, couldn't get up. He had
muscle aches. He's very weak. And those are symptoms
that you would see with rhabdemyolysis.

And instead of it just being limited te, like,

his calves that you might see with a spinning class, it's
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all over the body because it's a medication that he's
taking so it affects all the muscles of the body. That's
why his CPK, which is a measure of muscle breakdown. So
you can see the CPK levels here. That's an enzyme that's
in muscles. So when the muscle breaks down, that enzyme
is released into the blood, and that's why his levels
were so high because it was affecting all of the muscles
in his body, and that causes a release of potassium and
lots of cellular stuff, so it causes its own problems.

Q. So what were Mr. Allen's medical conditions
when he was transferred from Northwest Hospital Center on
March 10 to the University of Maryland on March 11, 20132

A. He had all of his preexisting conditions, his
cirrhosis from his Hepatitis C. He had stage three or
four kidney disease at that time. His creatinine, I
believe, was three-and-a-half or thereabouts so it's a
moderate degree of kidney disease. He had sleep apnea.
He still had morbid obesity. On top of that he had
rhabdomyolysis with the elevated CPK's.

(38 And during the hospitalization on March 1llth,
2013 was it necessary for Mr. Allen to undergo
hemodialysis?

A. Yes. So even without preexisting kidney
disease rhabdomyolysis can cause renal failure in and of

itself because when the muscle breaks down it releases --
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MS. Z0IS: Your Honor, if we're not using the
exhibit if the doctor --

THE COURT: That would be fine if the doctor
can resume the witness stand, that's preferable, Mr.
Shaw.

MR. SHAW: Actually, I'm getting ready to go to
the next, one more --

THE COURT: Like getting ready as in a couple
minutes from now or =--

MR. SHAW: Less than two minutes.

THE COURT: All right. You can stay where you
are. Doctor, if you would just not hang onto the jury
box that would be great.

THE WITNESS: Oh, sorry, Your Honor.

THE COURT: That's okay. Go ahead.

THE WITNESS: So rhabdomyolysis itself can
cause renal failure and it exacerbated Pastor Allen's
underlying kidney disease.

BY MR. SHAW:

O Now, I want to show you various lab or
chemistry values that were taken of Mr. Allen during this
hospitalization and I want to show you specifically Page
1448 and 1447 of the jury extract and ask you if there
was any change and any significant laboratory values

between March 17 and the morning of March 18, 2013,
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A, Okay. So just to go over some of the values
we've talked about that they call CK. That's the CPK.
That is the elevation of the muscle enzymes and it's very
high. 1It's 30,000, 40,000 throughout his hospital stay.

Qs What's normal ?

A. Under 150, 160. Under 160 I believe is normal.

So this was of an extrema elevation, several thousand
elevation of his muscle enzymes, His BUN which is a
measure of kidney function and his creatine are both
elevated. Now, he's been dialyzed. He was dialyzed on
the 13th and the 15th so those will reduce the BUN and
the creatine levels because those are removed by the
kidneys so when you do hemodialysis that's one of its
purposes is to remove those substances, so they bounce
around a little bhit they're three to four. BUN is 30 to
40 through most of his hospital stay. The potassium is
highlighted. Here it's normal but he's been dialyzed
again. 8o on the 17th what we have is a ngrmal
potassium. We have a normal CO02. Now, CO2 is a measure
of bicarbonate in the blood so it shows how much balance
you have between acid preoduction and base production. So
it's a measure of bicarbonate. And up to this time his
bicarbonate -~ normal level is 24, so he 1s roeck stable,
24. He's been 24 througheout his hospitalization,

We're going to see that on the next day that
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changes dramatically. And so we move onto the 18th.

Q. Okay. But what are these values intended to
study?

A. They study the acid base balance of the body
which is very important. We're very hard wired for acid
base. We what our Ph to be 7.4 in our blood. So, for
example, you try to keep that normal. If you make acid
you'll try to make bicarbonate to offset it. In other
words, on the other hand if you make acid it will tend to
reduce the bicarbonate. So if the body is making acid
that causes the bicarbonate to decrease because it is
bound by the acid.

Q. So I'll move to the next day, March 18. This
is a blood value that was reported at 1:26 about 11
minutes after Mr. Allen received kayexalate.

A. Yes.

Q. This blood value -- when was this drawn?

A. 12:57 I believe was the time of the blood draw
or thereabouts.

Q. And was the blood drawn before kayexalate was

administered?
A. It was.
Qi And what do you find of significance in the

blood values that were drawn before Mr. Allen received

kayexalate on March 18, 20137
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A. Okay. So this is crucial to my evaluation of
this case. Dramatic changes from the previous lab. So
the previous labs were, you know, the evening of the
17th, the morning of the 17th, 9:00 a.m. the morning of
the 17th. These are taken about 30 hours later. So as

we said around one o'clock on the 18th and there's a few

dramatic changes. Now, you can see that the potassium is

7.3, much higher than the normal values before but even
more important, to me, is the bicarbonate level. T know

it says C0O2 but that is a measure of bicarbonate in the

blood is 11, g0 we've got a drop from normal levels of 24

to 11. That indicates that a lot of acid is being
produced in the body, Why is acid produced in the body?

It's produced in the body because of ischemia. Ischemia

is low blood flow. So when there's low bloed teo an organ

it can no lenger de normal metabolism and instead it
produces acid, lactic acid. 8o what's happened here is
before the kayexalate is even given you've got a
condition in the bedy that's new from the previous day
where the boedy is producing a lot of acid. What does
that? Iechemic colitis. Many things, of course, but
ischemic colitis is one eof the culprits that produces a
lot of acid like that. 8Se I believe that even before he
got the kayexalate, this is an omnibus sign, scomeone

producing that amount of acid in their body is always a
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critical illness and an emergency. That's an ominous
sign that's something is going on. I believe it's
because he has already has ischemic colitis.

o Prospectively looking at these lab values would
a reasonably competent physician such as Dr. Burks be
able to tell where the ischemia was occurring whether it
was in the colon or somewhere?

A, No, at this point he's more focused on the
potassium, Obviously, there's no obvious situation right
now where it's actually coming from. And by the way the
reason why the potassium is so high is because of the
acid production. 8o what the body tries to do is to
absorb the acid in the cells. So it absorbs the hydrogen
that are in the cells and as a result it expels the
potassium,

8o, for example, you know, 1if we had diabetic
ketoacidosis, those patients always have high potassium
because they have a lot of acid in their bodies, so the
reason why the potassium 1s probably so high is because
of the acidosis.

Dr. Burks is focused on that. You know, he's
focused on taking care of that potassium at that point
because he's got cardiac EKG findings and rhythm findings
and that's a hyperkalemic emergency.

Q. Now, you weren't here but if Dr. Burks
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hypothetically testified that about 12:18, sometime
before 12:18 that day the cardiac monitors went off and
Mr. Allen's heart rate dropped into the 30's and that he
was very concerned about an immediate life-threatening
arrhythmia. From your review of the medical records was
Dr. Burks complying with the accepted standards of care
in making that diagnosis?

A. Yes, I think he was right on the ball. I mean,
he immediately recognized the arrhythmia EKG changes and
immediately suspected that it was likely due to the
hyperkalemia or hypertension or he was right.

MR. SHAW: All right. You can return to your
chair now for a moment. I may have you come back.

(Whereupon, the witness resumed the witness
stand.)

BY MR. SHAW:

Q. Now, do you have an opinion to a reasonable
degree of medical certainty whether if Dr. Burks had not
taken actions to treat the acute hyperkalemia as of the
afternoon of March 18 whether Mr. Allen would have
survived that hyperkalemia of 7.37

A. No. Without it being treated it would have
continued to go up and it would have caused a cardiac
arrhythmia that would have ended his life.

Qe And Doctor, the jury has already heard and
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already seen orders and the order set for University of
Maryland for the hyperkalemia. Have you seen that order
set?

A, Yes, sir. It was provided to me.

Q. And have you seen the management of
hyperkalemia guidelines that were provided by -~ or that
were in effect as of 2013 of University of Maryland
Medical Center?

A, Yes, sir. That was also provided to me in the
records,

Q. And did those guidelines meet with accepted
standards of care as far as the management of
hyperkalemia?

A. Absoiutely. I think they were right on.

Q. There's been testimony that Dr. Burks tried to
order or had ordered calecium gluconate hut it wasn't
available because of a nationwide shortage. Dr. Burks
testified that he ordered caleium chloride and felt that
it had been administered. Let me ask you this, Doctor.
Whether or not Dr., Burks ordered caleium gluconate or
calcium chleoride did that‘have any impact or affect on
the treatment of Mr, Allen's hyperkalemia?

A. No, The effect of caleium is different than
all of the other medications that you give., Caleium

doesn't affect the potassium level at all. Remember I
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talked about the movement of potassium in and out of
cells. The high potassium around cells causes the heart
to be irritable and causes the heart -- it's an
electrical organ as well as a mechanical organ and the
electricity is very important to the heart and the
potassium, the easiest way to explain is that potassium
upsets the electricity. That's why you get the EKG
changes and that's why you see the bradycardia or the low
heart rate. The calcium's sole purpose is to counteract
the effect that electricity effect. It does not lower
the potassium level.

S0 Dr. Burks wanted to give the calcium because
he saw immediate changes in the heart. He also ordered
the other medications and they're designed to lower the
potassium. I remember the calcium, you know, absence.

It was very frustrating for all of us in the hospital.
It was difficult to get.

In this case, it didn't have any bearing on the
outcome because obviously, Pastor Allen did not end up
having an arrhythmia, did not end up having any cardiac
event at that time likely because the medications that
were given to lower the potassium worked quick enough.
So, you know, he would have liked to have given calcium.
That's why he ordered it. It's the appropriate order.

Unfortunately, it wasn't available, but it had no bearing
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on the case.

B Doctor Burks did order and it was administered
the insulin, the glucose, the sodium bicarbonate, the
albuterol, nebulized albuterol and the kayexalate. Did
all those orders comply with accepted standards of care
what a reasonably competent physician would do when faced
with a situation such as Dr. Burks was after 12 -- or
after 12 o'clock on March 18th, 20132

A. Absolutely. You were looking at, you know, a
hyperkalemic emergency. All of those medications should
have been ordered as per the protocol that he had and
that's what was ordered and given.

Q. Now, 1if hypothetically, we heard testimony fro
the Plaintiff's expert, Dr. Leo, that spread over a
weekend or two days that Dr. Burks departed from accepted
standards of care by ordering the kayexalate because
there was dialysis available at the University of
Maryland Medical Center, do you agree with that opinion?

A. No, I do not,

Q. Can you explain?

A. We have dialysis available at our hospital and
we still order kayexalate. There's a couple of reasons
for that. One is you can never be sure about dialysis.
Dialysis involves machinery. It invelves technology. It

involves personnel. It involves what else is going on in
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the hospital? And I have had events where I expected
dialysis to be done even an emergency dialysis to be done
in the next 15 minutes and for one reason or another it's
a two hour, three hour delay. That can be because the
machine wasn't running or the machine is broken, they
have to get a new one, the person -- there's not enough
personnel. They're involved doing other emergencies.
There's lots of reasons. 8o that's one reason I would go
ahead and give the kayexalate because I'm not certain
when the hemodialysis is going to be done.

The second reason is that dialysis will reduce
the potassium but the body is still making acid and the
potassium is going to go back up. So the kayexalate is
designed to work over a two to six hour period, if you
will, and it will keep the potassium down. So you give
it not only to treat the acute rise in potassium but also
to try to keep the potassium down even after dialysis has
been done. So, you know, that's why we give it all the
time. It's certainly within the standard of care., I
don't know of any hospital that wouldn't do that or any
ones that I've been involved with anyway.

Q. Have you personally prescribed kayexalate for
patients similar to Mr., Allen who are experiencing acute
hyperkalemia that was presenting with life-threatening

arrhythmia?
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A. Many times and even in the process of getting
dialysis I would still do it.

0 Are you familiar with reported cases that
report an association of ischemic colitis after --
developing after kayexalate was given?

A, Yes, I'm familiar with most of the case reports
that are out there,.

Q. Are you familiar with how often or how rarely
that happens?

A. It's very rare. We don't really have an exact
number. One in 100,000, maybe less than that. 1It's a
very rare occurrence, It's primarily reported with the
70 percent sorbitol solution or at least when the FDA
came out with their warning it was mostly situated
towards the 70 percent sorbitol which we don't use
anymore, but I am aware of those case reports, yes.

Q. Have you ever decided not to give kayexalate to
a patient who was experiencing acute moderate to severe
hyperkalemia because kayexalate posed risks associated
complication of ischemic colitis after its
administration?

A. It is recommended not to give it in patients
with bowel obstruction or ileus so that would be the one
time that I would avoid it in a patient with known

recognized bowel obstruction or ileus I would not give

47




—————————

1

10
11
12
13|
14
15
16
17
18
19

20

el
22;
23
24

2%

kayexalate. Otherwise, I would never hesitate to give
ik

Q. And did Mr. Allen fall into that category of
bowel obstruction or an ileus?

A. No, he didn't have any recognized either one of
those conditions.

Q. So did it meet with accepted standards of care
for Dr. Burks to order kayezalate as part of a
hyperkalemia cocktail of medicines at 12:37 a.m., 12:37
p.m. on March 18, 20137

A, Absolutely,

(05 Now, we heard testimony from Dr. Leo
hypothetically because you weren't here that Dr., Burks
was required by the standards of care to advise Mr. Allen
of -- give him informed consent for kayexalate including
the nature of what his condition was, the proposed
options for treatment, the proposed risks and
complications for each of those options as well as the
success or the chance for success for each of those
options and permit Mr. Allen to decide how he should be
treated including whether he should be given kayexalate.
Do you agree with that testimony te a reasonable degree
of medical certainty?

A. I de net and 1I've never obtained informed

consent on the ocecasions that I've given kayexalate.
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It's such a rare complication, You know, if we did that
for every ~- every medication has a side effect, every.
Every medication we give has a side effect. So if we had
to get informed consent for every medication we gave we'd
never be doing anything except getting informed consent.
The best way I can say is like if you're going to give a
chemotherapeutic agent let's say for cancer that has very
serious side effects, obviously that is something you're
going to invelve the patient in and say hey, look.

Here's what we're talking about. We're going to give you
a drug that really has serious side effects. They're
pretty common. This is the risk benefit for this
medication.

With kayexalate it's such a rare, if it's real,
there's an association, if that -~ with the 30 percent or
35 percent sofbit@l, it's so rare. No reasonable
physician would expect a reasonable patient to say I
don't want it because the risk benefit ratio is clearly
in favor of giving the medication.

Q. If Dr. Burks hypothetically testified that even
if he knew that dialysis would have been available within
15 minutes after he ordered the kayexalate he
nevertheless would have ordered the kayexralate. Do you
have an opiniocn te a reasonable degree of medical

certainty whether that meets with accepted standards of
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A. Tt does and that would fall in the scenario
where I said that the dialysis will bring the potassium
down but it's going to immediately start going back up so
the kayexalate is designed to try to keep it down, so I
still would give it that situation.

Q. Are there risks and complications associated
with dialysis?

A, 0Of course. Low blood ~~ we get called to the
Dialysis Unit weekly for an emergency usually low blood
pressure but there are other complications. You can see
hypertension., You can see the opposite of low blood
pressure. You can see high blood pressure. You can see
respiratory depression. You're getting access to a
catheter, Air -- you can have air go into the catheter.
All kinds of complications asscciated with the catheter.
S0 yes, there are many complications associated with
dialysis.

Q. Do you have an opinion to a reasonable degree
of medical certainty whether ischemic colitis can be
caused by dialysis?

A. Not as a direct effect but the low blood
pressure, the hypotension, We call it hypotension. It
just means low blood pressure that occurs during dialysis

affects blood flow. And low blood flow te the intestines
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is the cause of ischemic colitis. In a patient like
Pastor Allen who had cirrhosis and has very high venous
pressures already in his intestine he's particularly
susceptible to those effects. That's I think what
happened.

Q. Now, you told us earlier that it was your
opinion to a reasonable degree of medical certainty that
the kayexalate was not the cause of Mr. Allen's ischemic
colitis. Do you have an opinion based upon your review
of the medical records as to what the cause or causes
were of Mr. Allen's ischemic colitis?

A, Pretty much what I just said. I think that he
has cirrhosis of the liver makes him at high risk for all
complications but, in particular, it increases venous
pressure in the intestine. So with higher venous
pressures it's like it impendence to blood flow so you
need to have even higher blow flow and with the drops in
his blood pressure that occurred with dialysis that we
see on the 13th a couple of times and I believe that
along with his, you know, poor baseline condition is what
led to his ischemic colitis.

Q. Dector, vou offered the opinion earlier that
the ischemic colitis had started before the kayexalate
was given?

A, That's my opinion, yes,.
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MR. SHAW: I do have another record 1I'd like to
show ~-

THE CQURT: OQkay.

MR. SHAW: Maybe we can just do a blowup of it.
Page 282. You may need to come out of your witness
stand,

THE COURT: 262, you said?

MR. SHAW: 282, yes.

THE WITNESS: May I7?

THE COURT: Yes, of course. Thank you.

(Whereupon, the witness stands down.)

MR. SHAW: Why don't you try to squeeze in
beside me.

BY MR. SHAW:

Q. So this is the nurse;s note from Page 2 ~- I'm
sorry. This is the nurse's note from March 18 of 2013
and I'd like to highlight on the upper left 9:00 a.m. and
have you read that and explain that,

A, All right. This is a nurse's note at 09500,
"Assume care of patient. Patient in chair. Reported
stooling. It means a bowel movement. Transferred to
bed. Cleaned up a small amount of stool. Patient
reports generalized discomfort. Breathing labored after
swallowing medications. Patient unable to eat breakfast.

Only ate small amount. Cardiac monitor in place. VSS
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means vital signs stable, Will continue to monitor.”

And then the signature of the nurse.

Qs And is there any significance to your opinion
as to the timing of the onset of ischemic colitis that
you can determine retrospectively looking at this record?

A. Well, it would only a retrospective analysis,
At this time he's unable to eat. He decesn't feel well.

I wouldn't be able to say specific -- it's consistent.
It's consistent with somebody who's already developing
some ischemic colitis, but I couldn't say just looking at
that note that that would, you know, set off an alarm for
me about it.

Q. And the nurse writes, "Breathing labored after
swallowing medications." Of what significance is that?

A. I wouldn't put much into that just that he's,
you know, he's having trouble swallowing. I don't really
have to much (indiscernible at 10:32:02).

MR. SHAW: TIf you want to return to your chair.

(Whereupon, the witness resumed the witness
stand.)

BY MR. GASTON:

e I am going to ask you, Doctor, if you agree
with the testimony by the Plaintiff's experts that Mr.

Allen died from the administration of the kayexalate?
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A. Of course not. No, I couldn't disagree more.

Q. Do you have an opinion to a reasonable degree
of medical certainty as to what caused Mr. Allen's death?

A. He died from shock from the ischemic colitis
that was already present before the kayexalate was given.
Patients with cirrhosis do very poorly with any kind of
insult like that and, you know, given that, he was not
going to leave the hospital. I believe that he was going
to die no matter what.

MR. SHAW: One moment, Your Honor.
THE COURT: Take your time.

(Brief pause)

BY MR. SHAW:

Q. Have you seen the death certificate that says
that ischemic colitis was the cause of death?

A. I have.

Q. Do you agree that's the only cause of death?

A. No, of course not. Ischemic colitis I think
was the proximate cause of his demise, but it was because
of all of the other existing comorbidities that he
succumpbed to it.

MR. SHAW: That's all the questions I have at
this time, Your Honor. Thank you.
THE COQURT: All right. Very good. Why don't

we take a brief restroom recess and when we come back
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we'll have cross-examinatien of the Doctor.

Doctor, during the recess, please do not
discuss or share with anyone in or outside the courtroom
the eontent or purpese or anything about your testimony,

THE WITNESS: Yes, Your Honor,

THE COURT: Okay., All right. Very good.
Court is in brief recess.

THE CLERK: All rise,

(Whereupon, the jury exited the courtroom at
10:34 a.m.)

(Whereupon, a recess was taken at 10:34 a.m,,
and the matter resumed at 10:48 a.m,)

(Whereupon, the jury entered the courtroom at
10:48 a.m.)

THE CLERK: Clreuit Court for Baltimore City
Part 19 will now resume its morning session. The
Honorable Julie R. Rubin preasiding.

THE COURT: 'Thank you everyone., Please do have
a seat. Doctor, you remain under oath.

THE WITNESS: Yes, ma'am,

THE COURT: Ms. Zeois, whenever you're ready.

M8, ZQIg: Thank you, Youxr Honor,

(Counsel confers with Clerk.)

BY M3, Z0IS:
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Q. Dr. Seneff, you've seen the death certificate

in the case?

A. I have.

(55, And if you need a copy of it let me know.
A. That would be great.

0. Okay.

THE COURT: If it helps that came in through
Dr. Goldstein.
MS. Z0IS: Permission to approach the witness?
THE COURT: Yes.
BY MS. ZQIS&:
Q. I'm going to show you what's been marked as

Plaintiff's Exhibit 78 which is the death certificate

- that was prepared --

A. Thank you.
0. -= for Mr. Allen. And that death certificate

was prepared by the Defendant in this case, correct?

A. I don't -- it's prepared by -- I don't know if
this is Dr. Burks signature or not. It's Samat
(phonetic) .

Qs The Defendant hospital. I'm sorry. I should

have been more clear. The death certificate is prepared
by the Defendant hospital, correct?
A. Yes, correct.

Q. And one of the doctors at the hospital signed
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the death certificate on March the 20th; is that right?

A, That's correct.

Q. And the death certificate indicates that the
cause of death was ischemic colitis; is that right?

A. That's what it says, correct.

Q. And there's a couple of other -- there's a B
and a C and a D, so there's spaces to add other causes
there, isn't there?

A, There are.

Q. But there's nothing added to the death
certificate other than ischemic colitis?

A. That's correct.

0. And I believe you testified earlier that you do
believe that the proximate cause of Mr. Allen's death was
is¢hemic colitis; is that correct?

A. That's correct.

Q. Qkay. Going back to these boards here for a
moment, I was having a hard time following you but I just
want to understand something for a minute. Your
testimeny is that you think the first time Mr. Allen
showed signs of ischemic ceolitis was when he had this
blood draw on the 18th at 1:26 and it was because of the
Co2 level?

A. Yes, And better stated that it's the first

time he showed of excessive agld production in the body.
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Q. Okay. And you're aware that he was supposed to
have his bleood drawn at 4:30 in the morning, correct?

A, Yes, I'm aware of that.

Q. All right. So to you this number here at 1:38
in the afterncon tells yeu that he has something going on
and it's your opinion that it was the ischemia; is that
correct?

A, Yes., At the time I wouldn't have been able to
say that. I['ve only been able and why 1 specified he's
got a lot of acid production going on. At the time I
wouldn't be able to say it's ischemic colitis. It's only
a day later that it becomes apparent that's that it was.

(5 Okay. And that leads me to my next point
because there were ne signs or symptoms of ischemic
colitis, correct?

A, In Mr. Allen or in anybody else it starts you
and it usually deegsn't have any symptoms; that's correct.

Q. The:@ was ne blecady steels before the
administration of kayexalate, cerrect?

A, That's correect.

513" And there was no abdominal pain before the
administration of kayexalate, correct?

A. Well, we went through he had a poor appetite
but he didn't specifically complain of abdominal pain,

yes.
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0. So there was no abdominal pain noted in the
chart before the administration of kayexalate, right?

A. Correct.

Qi And yet this is telling you here that you think
he has ischemic colitis but, Doctor, you would never give
a patient kayexalate if they were showing any signs or
symptoms of ischemic colitis, correct?

A. Right. I said ileus, you know, a bowel
obstruction and certainly ischemic colitis would fall --
if I knew a patient had ischemic colitis I would not give
kayexalate.

Q. Directing your attention for a moment to the
hospital guidelines. When were you first provided with a

copy of those guidelines?

A. Which guidelines are we talking about?
Q. The hyperkalemia treatment guidelines?
A. I don't remember exactly when. I know I

reviewed them again last night but I had them prior to
that, so I don't remember exactly when.

Q. You gave your deposition in June of this year,
right, June 20167

A, Yeah, 1 think that's right. Correct.

o 0 Okay. And you didn't have them then, correct?

A. I believe I did not have them then. I believe

they were provided to me after that, but I really don't
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know the exact date.

0. All right, So we know that you didn't have

them as of June 7th of 2016, correct?

A, If that's what the deposition says; that's

corract,

Q. And you received them at
testifying here today?

A, Yas, ma'am,

Q. But you gavg all of your
back on June 7th, 2016 without the

A, Y85, The guldelines are
just eever what weg all know and de
guidelines was net new informakien

protocol was new, but it's not new

some point before

opinions in this case
guidelings, vight?
pretty sktandard. They
anyway, so the

to me. The actual

information te me,

Q, And I think you said earlier en in your

testimony that you actually agree with all the guidelines

that the hespital has; is that zight?

A, Y88,

Q. And I know you sald you looked at the

guidelines last night, but can you

tell me whe sent you

the guidelines and how yeu reeeived them?

A, Qeriginally?
Q. Yesa?
W I got them from counsel,

Q. Were they handed te yeou?

G0

from Pefense counsel,

Were they e-mailled to
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you?

A, I was -~ in Dropbox, I believe.

Q. And was it this month, was it in September?

A. I really don't know, counselor., It was -- you
know, you get. You know how it is with these cases? You
get stuff sent te you aleng the line and I don't have it
recorded as any spegific date,

Q. Do you have any idea why they were sent to you
before your depesitien ¢n June 7th, 201672

A. I don't.

Q. All right. Let's talk about the guidelines for
a minute since it's my understanding that you agree with
most of what's in the guidelines. Do you know the extent
to which the defendant went in order to come up with the
guidelines? Do you know the history behind how the
guidelines were created by University of Maryland Medical
System?

A, No, I do not,.

Q. Okay. 8o you're unaware that they did an
exhaustive literature search before coming up with the
guidelines?

MR, SHAW: Objection as to form, Your Honor,
THE COURT: Overruled,
THE WITNESS: That would be pre forma, In

other words, that would be the way it is =~ I've been ~~
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I've put together many guidelines myself. Usually
it with a multi-speciality group and you do -- a
literature search would be the first way you would
to do it. So it wouldn't surprise me at all.
BY MS. Z0IS:
Q. And are you aware that the first article
cited by the University of Maryland Medical System

that a major complication rate of ischemic colitis

we do

start

that's

says

and

bowel perforation is as frequent as 1.8 percent; are you

aware of that?
MR. SHAW: Objection.
THE COURT: Basis?
THE WITNESS: Am I aware that --
MR. SHAW: Foundation.
THE COURT: Hang on.
MR. SHAW: Foundation.

THE COURT: Overruled.

THE WITNESS: Am I aware that it's in the

guideline?
BY MS. ZOIS:

Gy Are you aware that the first piece of
literature that the University of Maryland Medical
cites to when they created the guidelines say that
rate of -- the major complication rate or ischemic

colitis ~-

62
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A, Oh.

0. -~ and bowel perforation is 1.8 percent?

A. That's one paper. I'm sorry. That's one
paper. There are many papers out there that have varying
degrees of what the concentration is and also you have to
specify what is the preparation of the kayexalate. It is
a 70 percent sorbitol? 1Is it a 30 percent sorbitol? So
that doesn't surprise me at all., There are a lot of
different papers out there that look at kayexalate and
the association with ischemic colitis.

BY MS. Z0IS:

Q. So my question -~

THE COURT: Counsel, I'll just ask you to pause
for a moment.

MS. Z01I35: Yes.

THE COURT: Feor the moment the objection is
overruled. Go ahead, Ms. Zois.

BY M5, Z0OIS:

Q. So my question is then you are aware that 1.8
percent is one of the statistiecs regarding major
complications for ischemic bowel and bowel perforation,
eerrect?

MR, SHAW: Objection.
THE CQURT: Overruled,

THE WITNESS: I'm net aware of the specific
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paper you're talking about, but it doesn't surprise me.
BY MS. Z0IS:
Q. Okay.
THE CQURT: Overruled,
MR. SHAW: Move to strike. He wasn't aware of
that, Your Honor.
THE CQURT: Overruled.
BY MS., ZOIS:

Q. You deo agree then that a major cemplication of
administering kayexalate 1is lschemic bowel and bowel
perforation, correct?

A. No, I don't. I'm undecided about that., I've
done all the reviews. There's an association, a very
rare association of kayexalate being given that causes
ischemic colitis. 1It's never been a -~ there's never
been a scientific study that shows that it's a direct
cause and effect. So my appropriate answer to you would
has ischemic colitis been reported in the setting of
kayexalate being given and I would say yes to that., If
you asked me does kayexalate specifically ischemic
colitis my answer would be I really don't know.

Q. So you don't agree with the hospital
guidelines?

A, I salid I agreed in general with the hospital

guidelines. That doesn't mean I agree with every single
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statement on it.

Qe Would looking at the hospital guidelines be
helpful for you at this point?

A, Sure.

0, Okay.

MS. ZOIS: Madam Clerk, can I have Exhibit 65,
please? Permission to approach, Your Honor.

THE COURT: That's fine. Thank you.

BY MS. Z0OIS:

0 Dr. Seneff, I'm going to show you what's been
marked as Plaintiff's Exhibit No. 65 and are these the
hospital guidelines that you got sometime after your
deposition, but before today? 1Is that a copy of what you
received?

A. Yes, that is what I received.

Q. All right. 1If you could turn to the page that
talks about major complications associated with
kayexalate. 1 believe it's on Page 3.

A. I see it.

0. Okay. So the hospital guidelines the defendant
themselves, the University of Maryland Medical System has
determined after their literature research, consulting
with their experts, putting together these guidelines
that major complications are intestinal necrosis and

bowel perforation. Do you agree with that or do you
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disagree with that?

A, I said == I'm not going to change what I said.
I agree that it's been a complication reported with the
use of kayexalate. In terms of whether it's cause and
effect I don't agree. I don't know. I don't know
because there hasn't been a specific study done. 1 do
agree with the statement that it should not be ~~ as I
previously said, it should not be used in patients -~ the
guidelines go on te say it should not be used in patients
with evidence of bowel obstruction, ileus, or ischemia or
in renal transplant patients. And I agree with that
statement,

Q. Right, 8e you agree when it absolutely
positively should not be used which is the second
paragraph, right?

A, I agree with that statement, right,

0. But my specific question for yeu, Dr. Seneff,
is do veu agree that kavexalate its major complications
are intestimal necrosis and bewsl perforation? Do you
agree oy disagree with that statement?

MR. SHAW:; @bijection, Asked and answered,
THE WITNESS: I agree thak =

THE CCURT: Overruled.

THE WITNESS: == ilt's asseciated with the use

of kayexalate. I deo not agree that it's a direct cause
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and effect. I think we're saying the same thing. It
means that --
BY MS. Z0OIS5:

9 They don't sound the same.

A. You know, when you give kayexalate the
complication of ischemiec colitis has been noted. I'm
just making the distinction that there's no specific
study that says that kayexalate in a 35 percent or 30

percent sorbitol form actually causes ischemic colitis.

There's never been a good scientific study to prove that.

I agree that one of the warnings and complications that
is listed with kayexalate is ischemic colitis. So I
think we're saying the same thing.

Q. Okay. And Mr. Allen suffered from intestinal
necrosis, correct?

A. He certainly did.

0. And he suffered from bowel perforation,
correct?

A. He had -- he did not have bowel perforation
until he had his surgery, if that's what you mean.

Q. So the surgeon noticed that his bowel was
perforated, correct?

A, The surgeon noted that he had bad ischemic
colitis, yes.

Q. Doctor, you only give kayexalate in life~
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threatening situations, correct?

A. Yes, that would be accurate.

Q- So in 2009 when the FDA warnings came out the
policies and practices at your hospital changed, right?

A. Not substantially.

&% But after that you only give kayexalate in
life-threatening situations, correct?

A. Generally, I've never -- you know, we've
generally only given kayexalate in patients who have, you
know, moderate to severe hyperkalemia. Life-threatening,
I don't know that I quite agree with, but any moderate or

severe hyperkalemia we would give kayexalate.

Qs You remember testifying in your deposition,
correct?
A. I do.

| Q. All right. Do you remember testifying, "I
don't give it unless there are life-threatening
complications from the hyperkalemia. We give kayexalate
even when we are anticipating dialysis is going to be
started as well as almost all the physicians and/or all
the physicians I talked to in my department.”

But your testimony in deposition was, "I don't
give it unless there are life-threatening complications."
A. What I meant by that is life-threatening levels

of potassium and generally, that would be if a potassium
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is greater than seven,

Q. And this is hyperkalemia; that's what we're
télking about in this case, correct?

A, Corract.

Q, So you don't give kayexalate unless there's
life=threatening hyperkalemia; right?

A, I weuld glve it in this situatien exactly like
this situation, yes.

Q. Okay, But you don't give it otherwise? You
only give it in life~threatening --

A, I don't give it for mild hyperkalemia,

0. All right. Geoing back a couple of steps. Do
you agree that the rhabdemyolysis that Mr. Allen had was
statin indueced, correclh?

A, I think it was, yes., 1 know ﬁheﬁe'; varied
opinions about that beth in the chart and among some of
the depositions I've read, but I think it was statin
induced, yes.

. And the University of Maryland Medical System
preseribed that statin te him, correct?

MR, SHAW: Objection, Yoeur Honor,
THE WITNESS: They did.

THE COURT; Basig?

MR. SHAW: Appreach?

THE CQURT: Yes.
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(Counsel approached the bench, and the

following ensued:)

THE COURT:

Just so the question was about

prescribing the statin?

MS., Z0I15:
MR. SHAW:
questioning. If she

appropriate to give statin or not.

Yes.
So I object to this line of
intends to ask whether it's

There's been no

discovery provided by the Plaintiffs that there's any

issue with prescribing the statin.

the Complaint.

THE COURT:
been asked. Is that
MS. Z0IS:
THE COURT:
MR. SHAW:
MS. Z0IS:
MR. SHAW:
THE COURT:

MR. SHAW:

the damage was done.

THE COURT:

get it.

That's not a basis of

Okay. All right. So that hasn't
where you're going?
No.
Okay.
You're not going there?
Uh=uh.
Okay.
Okay.
All right. Just wanted to -~ before

I appreciate it. I understand. I

(Counsel returned to the trial table, and the

following occurred in open court:)
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THE COURT: Go ahead, Ms. Zois.
MS. 201IS: Thank you.
BY MS, ZOIS:

Q. And you treat rhabdomyolysis in your practice,
correct?

A, I treat patients with rhabdomyolysis, yes.

8. And you treat patients with hyperkalemia in
your practice, correct?

A. All the time.

0. Do you remember testifying at your deposition
that in 25 years you've only seen 50 to 100 patients like
Mr. Allen?

A. With all three of those things, yeah, that
would be accuréte. You know, to have all three of those
conditions end stage renal disease and end stage liver
disease and rhabdomyolysis, that's not that common.

Those separate conditiong are very common. I see them
every week. But those three together in a patient I was
trying to be honest in a patient like Mr. Allen, no,
probably 50 te 100, That's pretty accurate,

Q Okay. 8o you see patients like Mr., Allen maybe
two to four times a year?

A, With all of those specific conditions is what I
was answering,

Q. Right,
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A, 1 see patients with his comorbidities as I said
earlier, that would be thousands.

Qi Well, I'm more concerned about how often do you
see patients like Mr. Allen in this case and I believe
your answer at deposition was you only see 50 to 100 over
the whole course cof your career which is by my math about
two or four patients a year?

A. Fair enough. 1'm limiting that to his specific
~~ with all of his constellation of problems.

Q. So that's twe te feour patients a year, correct?
A. Okay.

Q Is that right?

A Sure.

Q. Let's talk about the different ways to address
a cardiac event like what happened in this case. We know
that Mr. Allen had very high potassium at around noon on
the 18th, correct?

A, 7.3, yes.

Q. We know that now because the labs after they
were emergently drawn stat showed 7.3, right?

A, Correct.

Q. And that's a high level of potassium, high
enough to cause a life-threatening cardiac event,
correct?

A In his situstien. Net always. I would say
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some patients have those levels walking around and have
no problems. It depends on how acutely it develops. But
in his situation it was clearly life-threatening.

Q. 50 the cardiac alarms go off, right?

A, Noticed that he is bradycardiac, correct.

Qs And Dr. Burks clicks through an order set to
treat hyperkalemia, correct?

A. He writes orders. I don't know how he
specifically does it or whether he's clicking or doing
something else, but yes, he develops. He produces orders
to treat the hyperkalemia.

Q. Do you have an order set at your hospital?

A. We do. We do. We have, you know, like any
electronic medical record one of the advantages is that
if you name a condition it will bring up suggested
orders, a suggested order set. You are either free to
use that or to do something else.

Q. Did you bring your order set with you to court?

A, I did not.

Qs Do you know what your order set is for the
treatment of hyperkalemia?

A. Specifically, for hyperkalemia?

Q. Yes?

A. I usually don't use the order sets personally,

so I couldn't tell you specifically what it is.
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0. So you don't know if your order set that you
use is the same or different than the order set that
exists at the defendant hospital?

A. That would be accurate.

Q. All right. So the first thing that you want to
do when a patient is having a life-threatening cardiac
problem the very first thing you want to do is order
calcium gluconate, correct?

A, Yes, you would order everything but you would
want the calcium to be given first, correct.

s And that's because the calcium is so important
that it has to stabilize the heart, right?

A. As 1 explained earlier, it stabilizes the
electrical system of the heart.

Qs And that's the first thing you want to do?

A. That's what you would try to deo, correct,

Q. And the records show that calcium gluconate was
never administered to Mr. Allen; would you agree with
that?

A. I agree that that's what the record shows,

Q. Are you aware that there were 253 vials of
caleium gluconate at the hospital during the week of Mr,
Allen's admission?

A, Ne,

0. You're net?
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A. No, I wasn't told that at any point.
Q. Are you aware that there was calcium chloride
in the crash cart?

MR, SHAW: Objection to this line based on
prior basis, Your Honor.

THE COURT: I appreciate the aobjection. It is
overruled,

THE WITNESS: That wouldn't surprise me. We
keep caleium in all the crash carts,

BY MS. ZOIS:

Q. And are you aware that calcium chloride was
never administered to Mr. Allen?

MR. SHAW: Objection.

THE WITNESS: I'm aware that it's not -=-

THE COURT: Overruled.

THE WITNESS: -~ in the record and also I'm
aware of it from testimony and stuff that ecalcium
chloride was never given,

BY MS. Z0IS;

Q. You seort of tralled off and I got lost in the
objection.

A. I am aware that ealeium chloride was not
administered,

Q. 80 the most important medicatien te give to a

patient under a life-threatening situation was not
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administered in this case, correct?
MR. SHAW: Objectien.

THE COURT: Overruled.

THE WITNESS: It was ordered. They were told
that it was a shortage and that it was not available. I
don't know what, you know, what -~ like I said earlier, T
lived through that too. It was very frustrating for all
of us in terms of not having a medication that you feel
is important that the pharmacy cannot provide.

BY MS. Z0IS:

Q. So the answer to my question is yes?

MR. SHAW: Objection.

THE COURT: Overruled.

THE WITNESS: What was your question? Say it
again.

BY MS. ZOIS:

Qs The most important medication te be given to a
patient having a life~threatening cardiac event was not
given on this day, correct?

A, I wouldn't say it's the most important. It's
the one that directly -- I mean, you wouldn't give it and
not give the other ones, for example. I mean, the most
important goal is to get the potassium down, so I would

disagree that it's the most important. I would agree
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that you would definitely want to give it.

Q. Well, the drugs that you give for potassium
that dbesn't protect the heart, correct?

A. Right. He didn't die of any heart event. If
he hadn't given the other medications he would have died,
so I would argue with you that the other medications here
are much more important because calcium was not given and
he never had a cardiac event.

Qs I understand.

A, So to argue that it should have been given that
it's the most important drug and nothing happened and
really the most important drugs here to get the potassium
down which were given.

Q. My question was the drugs that were given for
the potéssium didn't directly help his immediate emergent
condition with his heart, correct?

A. Of course, they did. They brought his
potassium down and reversed the effects of the potassium
on the heart. Of course they helped.

Q. Did the kayexalate ~-

A, He didn't have an event.

Q. Did the potassium removing drugs immediately
get him out of a life-threatening situation after the
cardiac alarms went off?

A. Well, they work within five or ten minutes so
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immediate is if you're going to say immediate within five
to ten, 20 minutes, then yeah, they did.

Q. So your poéition is that kayexalate works
within five to ten minutes?

A. No, my position is the insulin, the bicarb, in
particular, works the quickest., The albuterol alse works
very fast and the insulin and glucose.

Q. Okay.

A, The kayexalate l've already stated is mofe
further downstream,

Q. Got it. 8o we're I think comparing some apples
and oranges here so let me try and be more clear, The
first thing to do is to stabilize the heart with the
calcium chloride or calcium gluconate, correct?

A. Correct.

Q. The second thing to do is to give the
medications that shift the potassium away from the heart,
correct?

A. I would say the first thing te de is to give
all of those medications. I don't want to be
argumentative, you know, but we don't do things like that
in medicine. We order the whole set. We would want to
give the calcium first, absolutely. I abseolutely 100
percent agree with yeou that the caleium would be what we

would want to give first. It was not available and, you
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knew, it didn't matter because he didn't have a cardiac
arrhythmia and that's the only reason to give the calcium
is to prevent a cardiac arrhythmia. And, in fact, Mr.
Allen did not have a cardiac arrythmia.

Q. Doctor, again, you were deposed in this case,
correct?

A, Yes, ma'am.

Q. And you discussed the order of importance on
what you would like to give first at your deposition,
right, correct?

A, Yes, I think I gave just about the same answer
I just gave. The calcium is the one you want to give
first but you order all of them at the same time.

Q. Well, what you said was =--

MR, SHAW: Can I have the page and line,
please, so I can follow,

BY MS. Z0IS:

Q. In the ==

THE COURT: Counsel, do you have the page and
line for ==

MS. ZOIS: I deo, Your Honor, It's Page 22,
Line 18 to 21.

THE COURT: Thank you.

BY MS. Z0OIS:

5 "In the order, if you had on hand calcium
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first, insulin and bicarb second, kayexalate third."
Isn't that correct?

MR. SHAW: Your Honor, can I have a question
and answer, please?

THE COURT: She's asking a question, Mr. Shaw.
She asked if that was correct. Go ahead. You can state
the question again if you'd like?

MS. 20IS: I'm going to read the whole question
and answer.

THE COURT: Okay.

MS. z0IS: That was Counsel's problem with it,
and I like it that way better as well.

BY MS. Z20I1S:

s The question was, "Now, of these particular
modalities to treat hyperkalemia that's causing the
cardiac arrhythmias there is a particular order when they
should be administered time~wise, sequence-wise?"

And your answer was, "You would give the
calcium as soon as possible. You would give the shifting
agents as soon as possible, and we would give the
kayexalate as soon as you could as well. In the order,
if you only had on hand, calcium first, insulin and
bicarb second, kayexalate third."

A. Yeah. I'm making the point that if you only

had on hand then you would give the caleium first,
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They're all ordered at the same time. I believe that's
pretty close to the answer I just gave.

Q. I think your testimony was you believed the
ischemic colitis was caused by some bouts of hypotension.

A. Along with his high pertal vein, 1 talked in
the depesition a lot abeut his portal vein pressure also
being high so that his eiyrhosis puts him at odds or at
rigk te have ischemig¢ velitls even with small dips in hisg
blood pressure that we kpew egeurred during his dialysis
on the 13th and 15th.

B So you're talking abeut twoe bouts of
hypotension en the 13th and the 15th?

A. Two specific bouts. Well, two on the 13th
where his blood pressure 1 believe dropped inte the 70's
and then ene on the 15th, I believe.

Q. But you don't know how many times he was
hypotensive, eorrect?

A, Other than these times during dialysis, no, I
don't.

& And you don't know for how long he was
hypotensive, correght?

A, Correct,

Q. And you don't knew how long hypetensive needs
to last in order te cause ischemie eolitisg, do you?

A, We don't knew Lhat in any particular patient
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ever. I mean, it's very individual. It depends on the
risk of the patient. Some patients tolerate blood
pressures of 70 for hours and don't have any problems, so
it's very individual.

Q. And a colon can be deprived of blood for up to
six hours without having a reversible problem, correct?

A, I don't know what literature you're quoting
there.

Q. I'm quoting actually one of Defense counsel's
experts that was here yesterday Dr. Schweitzer and
another one of Plaintiff's counsels experts that was here
Dr. Goldstein. So do you agree or disagree with that?

MR. SHAW: I object as to foundation of that,
Your Honor.

THE COURT: Overruled. The question is whether
you agree or disagree?

THE WITNESS: Define loss of blood flow because
if you clamp the aorta --

BY MS. ZOIS:

5 Complete loss of blood flow.

A, -- and have six hours of no blood flow to the
colon I absolutely disagree. You would not have ~- you
would definitely have ischemic colitis.

Q. Okay. But I guess my question is more pointed.

You might have ischemic colitis but it could be
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reversible after six hours of lack of blood flow?

A, Oh, that's a different matter. No, you would
definitely have ischemic colitis. As to the extent of
how much reversibility it is, that would be variable.

Q. And you do not believe that low blood flow to
the colon through the arteries caused ischemic colitis in

this case?

A. I believe that the episodes of hypotension
contributed.
Q. So in your deposition you said that you don't

believe that low blood flow to the colon through the
arteries caused ischemic colitis. Do you remember saying
that?

A. I talked about the high venous pressures again
in terms of them putting the colon at risk and the small
bowel. We know alsc from the autopsy that there was
extensive small bowel ischemia too so I think we can talk
about the entire bowel.

Q. But my question was more specific. Do you
remember stating in your deposition that you don't
believe that low blood flow tc the colon through the
arteries caused the ischemic colitis? Do you remember
saying that?

A, I think we talked ~- I don't remember saying

that exactly. I think it's low blooed flew through the
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capillaries and at the mucosal level that we talked about
but I don't remember specifically saying that, no.

MS. Z0OIS: Counsel, Page 62.

MR. SHAW: May I show the docter that
depogition?

THE COURT: Counsel, yeu g¢an at your redirect.
I don't think she's obligated to do that under the rule.

BY MS. 4Q18:

Q. Beginning epn Page 61, guestion, “What I'm
trying te say is do you believe that there was low blood
flow to the ecolon that caused or precipitated the
ischemie colitig?"

And your answer was, "I think his ischemic
colitis is multi factorial. His episodes of hypotension
contributed but low bloeod flow like global low klood
flow, no. I'm not going to ==~ I'm not going to say
that."

Do you remember giving that testimony?

A, Yeah, that'g pretty consistent with what I've
been trying to say that the hypetension centributed to
it. He didn't have an episode of global low blood flow
where he was hypotensive for a leong peried of time,
That's what I was trying to say.

0. And directing your attention to the small bowel

for a minute. You would agree that since the surgeon
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didn't operate on the small bowel that there was no
evidence of low blood flow to the small bowel during the
surgery; you would agree with that, correct?

A, They didn't look at the small bowel. They did
a colonoscopy and they did a upper -- they looked at the
stomach and the esophagus. They did not look at the
jejunum or the ileum.

MS. ZOIS: Page 64, Counsel.

BY MS. ZOIS:

Q. The question was, "Okay. So far, the fact that
they did not try to remove ~- or they did actually
remove, I think, most of the colon and left the small
intestine intact, does that leave you to believe the
small intestine was still functioning at the time they
concluded the operation?”

Your answer was, "Leads me to believe that the
surgeon did not identify that the small bowel was
ischemic at that time."

A, Yeah, because he couldn't -- he didn't do an
endoscopy. The surgeon says that the colon appeared
normal on the outside. They only were able to look at
the small bowel on the outside. They weren't able to do
an endoscopy. They only identified the ischemic colon by
doing the colonoscopy, which is an instrument inserted

into the colon. So from the inside, they were able to
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see the colon was ischemic. They weren't able to do that
for the small bowel.

If they had been able to do it, they would have
seen small bowel ischemic colitis. It wouldn't have
mattered, You can't remove the entire bowel so, you
know, the surgeon probably still wouldn't have taken the
small bowel out. But from the outside, all of the bowel
looked normal.

Qs But what you sald was the fact that he didn't
take it out led you to believe that the surgeon did not
identify that the small bowel was ischemic at that time,
correct?

A. Because he couldn't -~ yes, that's correct for
the reasons he could not =- he didn't do an endoscopy of
the small bowel.

Qe Okay. 8o you also agree with Dr. Goldstein
that 1if it was lew blood flow to the small «-~ 1f there
was a low blood flow issue the small bowel weuld be
impacted first, correct?

A, If it's a gleobal low blood flew the small bhowel
is more sensitive, correet.

Q. Okay. So when you have gleobal low blood flow
all your organs are impacted not just your colen,
correct?

A, Te a variable degree, OQrgang have like the

283!




1i kidneys and the heart have an ability to adapt better to
2% low blood flow so they're affected in a different way.
3l Each organ is affected in a different way.
45 Q. You also -~ so you testified that you thought
5 that he became hypertensive during the hemodialysis
6 treatments and that that was part of why you think he got
7 ischemic ¢olitis. Would you agree with me that the ;
8 hemodialysis note on the guildelines. Do you still have |
9 the guidelines in front of you?
10 A. Yeah.
11 Q. Don't list a major complication as intestinal
12@ necrosis or bowel perforation. You would agree with me
135 there, right? i
14; A. I would agree with you. %
15% Q. Okay. So intestinal necrosis and bowel |
165 perforation is listed as a major complication for
17 kayexalate but is not listed by the hospital, the
18 defendant hospital as a major complication with
19 hemodialysis, correct?
20 A, Dialysis deesn't cause specifically ischemic
21 colitis. It would only be through its indirect effects
22 through the low blood pressure as we've talked about.
23 Q. So the answer -~
24 A, I would agree with your gquesticn.
25 Q. So the answer to my question is correct, right?
87
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A. That's what the guidelines say, correct.

0. And the guidelines also say that hemodialysis
rapidly removes large amounts of potassium, right?

A, Yes.

Q. And it says it's the treatment choice for

patients with life-threatening hyperkalemia, correct?

A. Correct.
Q. Treatment of choice for patients just like Mr.

Allen who is having life-threatening hyperkalemia,

correckt?
A. No one would dispute that.
Q. And it can lower your potassium level by an

entire point in one hour?

A. Very effective.

Q. And it can lower your potassium point in the
next hour, correct?

A. Very effective.

Q. And it's the gold standard in eliminating

potassium in renal failure patients, right? i
A. No one would argue with that.
Q. The gold standard?
A. No one would argue with that.
o 28 And as for kayexalate you would agree with me

that doesn't even start to work for two hours, right?
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A. Give or take, yeah. 1It's got to transit
through the colon -- you know, it's got to go through the
small bowel. It works by exchanging potassium for sodium
in the small bowel and colon so it has to =-- it takes a
while for it to get through.

0. We've heard testimony in this courtroom that it
can take up to 24 hours to start working. Do you agree
with that?

A. I don't know about that, but, you know, it's
variable. I certainly would agree that, you know,
there's no predictable time-line.

Q. And we know that the duration of action is four
to six hours. Do you agree with that?

A, Well, unless it takes 24 hours like you just
said but, yeah. The typical -- you know, that's what --
the typical auration of action would be four to six
hoursa., That's why it's usually given repeatedly.

Q, 80 jugt so we're clear because I think you and
I are op the same puge herw, but the duvatien of action
is afteyr it starts te work, the duration of ackien is
four te six heurs beyond when it starts, corregt?

A, Yeah, I mean, ygg, 1'm not going te argue
with that, That's fine.

Q. ODkay., And that'g what the University of

Maryland Medical Bystem, thg defendant in this case says
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according to their guidelines, right?

A, Sure,

Q. 80 the kayexalate doesn't start to work
immediately, deoesn't work effectively until about
potentially elght hours after this cardiac event, right?

A, Yeah, I think we said onset, a typical onset of
action within two hours and then it works for four to six
hours.

Q. Do you agree that those shifting agents that
are given to get the potassium away from the heart they
have a duration of action that can be between one and
three hours? Do you agree with that?

A. I think -~ I agree with the guidelines that
they state there. It's a range, of course, but yes, I
agree with that.

Q. QOkay. 8o you agree that the heart can maintain
and be protected for the period of time that show up in
the guidelines whatever they might be?

A, Yes. That's why you give them ~~ that's why
you do everything, right. So the shifting agents work in
the first hour to two. The dialysis you can get
hopefully within an hour to bring the potassium down even
more and then the kayexalate has a sustained effect over
four to six hours to keep the potassium down which is

really going to be a problem with Mr. Allen because of
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the acid production. His potassium was going to
skyrocket back up as we know that it did subsequently,
S0.

Q. So you agree that the shifting agents can
protect the heart for up to the duration that's in the
guidelines which is it could be as long as three hours,

right?

A. I don't know about protecting the heart. They
can bring the potassium level down by their stated
amounts within, you know, an hour to two hours.

Q. And these agents can be repeated to stabilize
the heart, correct?

A, They can, but it can be a problem to keep
giving insulin and glucose and bicarb. You typically
would only like to do that once,

Q. If you have a patient that has the bottle of
kayexalate and the hemodialysis machine that's sitting
there ready to hook that perseon up are you going to give
him the kayexalate?

A, I might if it's in this situation te keep it
down and when I know that yeu're producing a lot of
potasgsium, If I knew that dialysis was going te start in
the next five minutes I still might give the kayexalate

egpeclally in this type of situation.
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Q. Do you remember testifying in your deposition
that if hemodialysis is started there's no need for the
kayexalate?

A, It depends on the situation. I may have said
that, but we weren't clear about what situation. That is
not 100 percent -- if I said that, I was wrong because
it's not a 100 percent situation. It depends on
obvieusly each individual. I would always go with
dialysis. 1'm not arguing with you,

Q. Okay. 8o my specific guestien or Mr. Gaston's
specific gquestion at your depesition was ==

MR, SHAW: Counsel, page?
MS. %018: 32.
BY M&. Z018:

B "If the dialysis in this case had been started
before Mr. Allen actually was administered kayexalate,
would there be any need te administer the kayexalate on
top of the dialysia?”

Your answey then was "No,M

A, Well, T wasn't celear maybe on the question that
the == ['m net sure that == I weuld give kayexalate to
keep the potassium down like we've talkad about,

Qe Well, the guestion was specific te Mr, Allen
and speeifie te this cage. 8o the guestion specifically

was, "If the dialysis in this case had been started




before Mr. Allen actually was administered kayexalate,
would there be any need to administer the kayexalate on
tep of the dialysis?" A very specific question,

Ane your answey at the time of your deposition,
your sworn testimony under eath was, "No,"

A. Tt was a veyy specific gquestion but it was over
the duration of a leng deposltion where we talked about
where I thought the == you naryrewed it down to a specific
situation where we had previously discussed that the
dialysis == he didn't know that the dialysis was going to
be dene in five minutes. I gsaid the kayexalate should be
given because he's not sure when the dialysis was going
to be given., For all the reasons I stated earlier,
technology, personnel, other patients in the hespital,
You went on and narrow it down to a theoretical situation
and then to that 1 answered no. If he knew that the
dialysis was going te ke in five minutes there would be
no reason to give the kayexalate, 1 agree with that,

But that's a very speeific seenarie, It does net apply
te this case,

Q. Except the question was asking about
specifically Mr, Allen?

A, Theoretically because he sald if he knew and he
did not know, se you narrowed it down to a theoretical as

léwyers always do te a very theoretical situation., I
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answered that theoretical question. That's not what
happened here.

(3 Mr. Allen had hemodialysis on the 13th,
correct?

A. Yes.

Q. He had hemodialysis on the 14th, correct?

A, The 13th and 14th and 15th.

N And the 16th?

A. I don't believe on the -- no, he did not on the
l6th.

Q. S0 you don't believe he had hemodialysis on the
l6th?

A. I don't remember that he had dialysis on the
16th.

Q. Well, I'll represent to you that he did.

A, Okay.

Q. So he's had hemodialysis four days in a row and
he skips a day on the 17th?

A. That's correct. That's the day that he did not
get dialysis; that's correct.

Qe And we know that he's in the kind of room that
he should be in to get hemodialysis, correct?

A. I would assume so. I don't know with

University of Maryland. I would agsume so.
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[0 That's an important point. You don't know the
University of Maryland. But you do know that
hemodialysis waé done at his bedside, correct?

MR. SHAW: Objection, Your Honor.

THE COURT: Basis?

MR, SHAW: 8lde comment with no question to it.
THE COQURT: Overruled,

MR, SHAW: Move to strike.

THE COURT; Overruled,

BY MS. 2018§:

Q. You do know that hemodialysis was done at Mr,
Allen's bedside, correct?

A, That's typical, yeah,

Qe All right. BSo we know he had the right
plumbing in the room to have the hemodialysis, correct?

A. Good point. That's net always the case.

o And you knoew that he was already under the care
of a nephrolegist at the hespital, correct?

A, Yas.

0. And you knew that the nephrolegist was actually
in hig room en the wmerning of the 18th at 11:30, coarrect?

A, The fellew was, yes,

e And the fellew wags leeking fer his lab werk,
right?

A, Yeah, I reeall that, ves.
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Q. All right. So there's no evidence in the chart
that there's any lack of guantity of hemodialysis
machines at the defendant hospital, is there?

A, Ne, Of ecourse, they can do dialysis. None of
those dates speaks Lo whether or ncot it was immediately
availakle but there's no praeblem wikth ~= ebviously they
can do dialysis in the hospital, ves,

0. But you haven't keen provided with any evidence
or testimony or read any depositiong that there was some
shortage of hemodialysis machines at this hospital,
correct?

A, Ne, and I didn't say that there was. That's
not -- that wasn't part of my answer,

Q. And you haven't been provided with any
testimony or evidence that there wag any shortage of
technicians te perform hemodialysis, have you?

A, I wasn't provided with any direct knowledge of
that, no.

Q. And you weren't provided with any testimony or
any evidence that a bunch of the hemodialysis machines
were ilnoperable or broken or anything along those lines?

A, Ne,

Q. All right, And the hemodialysis after it was
ordered by Dr. Burks get there within an hour and 15

minutes, correct?
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A. Yeah, give or take, yeah.

Q. All right. Going back to before the
administration of the kayexalate the cardiac alarms go
off. Calcium gluconate and calcium chloride are not
given. The shifting agents are given, correct?

A. Yes.

Q. And after the shifting agents are given Mr.
Allen's heart comes under control, right?

A. Yes, the bradycardia resolves. The slow heart
rate resolves.

Q. And the alarms stopped going off?

A, Presumably.

o No additional strips were generated showing
that he was having a bradycardia event, correct?

A. None that 1 saw.

Q. So albeit it temporarily the life-threatening
emergency is over for the moment, correct?

A. Yeah. The key word there is "temporarily."

Q. And that's before the kayexalate was
administered, right?

A. Yeah. He's not having a bradycardia when the
kayexalate is given,

0. So he's not having an emergency situation, a
life~threatening event when the kayexalate is given,

correct?

97




11
12
13
14
18

16

A, I wouldn't agree with that, He's not having an
emergency cardiag arrhythmia at the time the kayexalate
was given, He definitely was having a hyperkalemic
emergency theough still,

Q. Okay. And By, Burks wasn't in the room when
the kayexalate was given to My, Allen, cerrect?

A. I den't krew abeut that,

Q. o you haven't read the deposition testimeny
and that Dr. Burks wasn't in a zoom and & nugsse brought
the kayexaglate in a styrefoam cup?

A, I did read his depesgition but I den't == I
think he also saild thai he was net aware of, you knew,
where he was all the time, But fine. I don't see what
~= why that's important, but go ahead.

Q. Qkay. 8o by your reading of the depositiens I
think we can agree that when the kayexalate was
administered Dy, Burks was net in the room, fair?

A, Tf that's what the depesitien shows, I'm ckay
with that., I den't resall speeifieally what it says.

Q. Diresting weour attention for a minuks abeut the
bloed dyaws. You know khalk there was an erder for Mr,
Allen te have his blowd dyawn at 4:30 1n the merning,
goryeat?

A, Yes, He was suppesed to have his epegular daily

bleed work drawn at that time,
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Q'
correct?

A,

L& =10

foc]

Q.

And the blood was not drawn at that time,

I believe he refused, correct.

Oh, you think so?

I believe that was the testimony.

Well, that's in Dr, Burks' report, right?
I believe yeah, that's in the records.

All right. 8o Dr. Burks after realizing that

his patient has developed ischemic colitis and is off to

emergency surgery writes the report where it says, "Mr.

Allen refused the blood draw." Right?

A.

I don't know about that specific chronology

that you're talking about. I would have no reason to

doubt his honesty.

Q.

All right. So the blood draw issue was

addressed by Dr. Burks in his discharge summary, right?

A.

Q.

I recall that. I think so, yeah.

Yes, And that discharge summary wasn't until

the 19th and when he's discharging him from the immediate

care up to the ICU, correct?

A.

Q.

Transferring him, yes.

Transferred. Okay. 8o this discharge summary

where he writes that Mr. Allen refused his labs was after

everybody realized that he needed to go to emergency

surgery,

correct?
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A. I guess. Again, I'm not doubting the honesty
of Dr. Burks. I'm just reporting what I read in the
records.

. Q. Did Defense counsel or did you read the
deposition of Demetrius Jones from the hospital?

A. I don't remember.

Q. So you're unaware that the phlebotomist that
went by Mr. Allen's room on the evening of the 18th did

not draw his blood; you're unaware of that fact?

MR. SHAW: Objection, Your Honor.

THE COURT: Overruled.

THE WITNESS: The evening of the 18th?
BY MS. Z20IS:

Q. Four~thirty in the morning on the 18th?

A. I know that bhlood was not drawn on the morning
of the 18th, correct.

Q. Are you aware that the phlebotomist from
University of Maryland Medical System came in here and
told this jury that she, in fact, did not draw his blcod
because he was getting dialysis that day?

A. I don't remember that. I didn't see that
deposition. I don't think.

i So you're unaware of the fact that the reason

Mr. Allen didn't have his bleood drawn was not because he
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refused but was because the phlebotomist at 4:30 or when
ghe made hev rounds was told not to draw his bloed
because he was having hemedialysis that day; you're
unaware of that?

MR, SHAW: Objection. Same basis as before.

THE CQURT: Owerruled.

THE WIPNESS: I'm being made aware of it right
now .

g#Y M8, A0I8:

Q. Okay. 8e Bector, wa can asgree that Dr. Burks
gets to the hospital around 6:30 er 7100 every morning
ageording ¢o his depesition?

A, ¥es.

Q, And the Fflrst thing he deosy when he gets te the
hospital ls check the labg, zight?

A. I believe he btestified te that, yeah. He
egheaks en the status of his patients,

0. Labs are important, aren't they?

A, Yes. Lverything that we do is important,

Q. Right, Because yeuy have te base veou gare and
treatment of thak patient bhased on what yeur labs tell
gou, righk?

A, In pagk,

Q. And he didn't knew what the labs were at seven

o'gleek in the merning, right?
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A, They weren't drawn. Well, he didn't know what
they were from that morning. He knew them from the day
before.

£ So he didn't know what his lab levels were at
seven o'clock in the morning, correct?

A, For that day, no, he did not.

Q. He didn't know what is lab levels were at
eight?

A, They weren't available.

s He didn't know what his lab levels were at
nine?

A, Still weren't available.

3 Didn't know what the lab levels were at ten?

A, Cerrect.

Q. Didn't know what the lab levels were at eleven?
A, Correct.

[ Didn't know what the lab levels were and when

the nephrologist is in his room at 11:30 saying, "pending
labs." Didn't know what the lab levels were then,
correct?

A. Neither did the nephrologist for that matter
but, yes, nobody did. He didn't have the labs at that
time.

Q. And I believe you testified in your deposition

that the reason he didn't know what the lab levels were
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was because he was busy with other things. Do you
remember giving that testimony?

A. I said I believe that was one of the
possibilities that he, you know, could have been busy
with other -- I think he even said at the time that he
was busy with, you know, doing and seeing other patients
and he wasn't aware that the labs had not been drawn.

Q. Right. And you got that information that he
was busy with other things from reading his deposition

transcript, correct?

A, I believe szeo, vas,

(pt And you alge in yeur depesition said that the
reason he didn't know what the lab levels were was
because he was busy with his seven other patienté or busy
with other patients, correct?

A, I believe that's what he testified to or to
that effect, maybe not that exact words, but,

Q. And it wasn't until the lifes-threatening
cardiac event that cccurred that he realized that the
labs were missing, corregt?

A, Corrack,

Q. And Dp, Beneff, you agree with me that the
timing of the labs could have impacted the treatment in

this case, don't you?
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A, Of course, T mean, if he had gotten those labs
@arlier on they would have shown the same -- probably
shown the same abnormalities that I've already talked
about, the increased acid production, potassium certainly
would have been higher., He likely would have acted
earlier. It wouldn't have e¢hanged the outcome of Mr,
Allen, but he likely weuld have acted earlier,

Q. S50 you said a lot of things just now and I'm
going to break it down. 8o if he got the labs back at
the time that he should have at eight eo'cleck in the
morning and noticed that his potassium level was at 7.3
you would expect that he's calling the nephrologist
saying the hemodialysis machine over here, correct?

A, Yes, he would have done that.

MK. SHAW: Objectien, Youxr Honer,
THE COURY: Basia?
BY M8. Z0I§:
Q. 8o ==
THE CQURT: Basis?
MR. SHAW: Same basis as before, Your Honor.
THE COURT: Overruled.
BY M8. Z0IS:

Q. S0 the hemodialvsis machine shows up in the

morning. And we know that the hemodialysis machine can

lower the serum by one whole point in the first hour,
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A, We've established that, yeah.

0 And two whole points in the second hour, right?
A. Yep.
i 80 Doctor, you would agree with me that if he

had the labs back early got hemodialysis hooked up within
the first two hours his potassium level would have been
5.3 and he never would have had this cardiac event?

A No, I don't know that for a fact. Now, the
same thing would have happened. Let's say Dr. Burks gets
those labs at 8:00 a.m. He's going to order the exact
same lab set that he ordered when he found out at 12:57.
He's going to order the shifting agents. He's going to
order the calcium. He'll find out there's no calcium,
He'll give the shifting agents. He'll order the
kayexalate and he'll contact dialysis. He'll do the
exact same thing at eight o'clock that he did at 12
o'clock. Tt probably would have prevented the cardiac
problem that ended up not being a problem because he
never hag any consequence from the cardiac -- he never
has cardiac arrhythmia. Never. He has bradycardia. He
gets the shifting agents. It goes away. So the lack of
a calcium or the lack of that cardiac event would not
have changed the treatment one bit. It just would have

been four hours earlier.
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Q. If he had hemodialysis for four hours before
noon the need for kayexalate wouldn't have existed?

A, No, that's not right. If he at eight o'clock
gets a potassium of 7.3 he's going to order the exact
same labs that he ordered at 12:57., He would have done
the exact same thing he did at 12:57.

Q. All right. Just se I'm c¢lear and the jury is
very clear on this poiﬁt when asked at your deposition,
"If the dialysis in this case had been started before Mr.
Allen actually was administered kayexalate, would there
be any need to administer the kayexalate on top of the
dialysis?"

Your answer bhack on June the 7th of 2016 was,
"If he had started the hemodialysis, we wouldn't have
ever needed the kayexalate,"

Are you disagreeing with your depositien today?

A, Ne, yeu just sajd something completely
different than what you gald befove, Yeu said if he had
the labs at eight o'eloek and had getten dialysis
immediately. I'm saying at eight o'eleck, he would have
eordered the exact same labs, the exact same trsatment
that he ordered at 12:57, fYhe dialysis didn't come in
five minutes, did 1t? It gawme in an hour and 15 minutes
later after the shifting agents and kavenxalate had basn

given, It probably weuld have besen the exaot same
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scenario at 8:00 a.m. He would have ordered the shifting
agents and the kayexalate and the dialysis. They would
have all been given and then the dialysis would have been
started at 9:15. It weuldn't have changed the scenario
cne bit. New, you asked me Lf he got dlalysis right away
before he get the kayexalate would I have given the
kavexalats and I sald ne, But again, that's a
theorstical, ceounssler. That's net what happened here.
Q. Okay. That's just what 1 wanted to know.
Starting him on dialysis was alresady started he wouldn't
have needed the kayexalate, right?
MR, SHAW: Objegtion, Your Henor,.
THE COURT: Overruled,
MR. SHAW: 1It's four times.
THE COURT: IOverruled.
BY MS., Z0OIS:
Q. Correchk?
A, Corrset.
M8, Z0I8: Court's indulgence for a moment,
Your Honor,
THE COURT: Take your timse,
(Brief pause.)
BY M8, Z20I3:
Q. Before I do this, vour testimony is that My,

Allen was going to die during this hespitalization,
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correct?

A. After the identification of the acid production
and the ischemic colitis, correet, bhecause he had
ischemic small bowel, ischemic large bowel. You can't
survive that, '

Q. And his admigsions that were before this
admission, the last admission were for liver and kidney
problems primarily, right?

A, Yes, decompensation of various stages of his
liver and kidney problems.

Q. And you're aware in locking at the medical
chart in this case that the nephrologist at the
University of Maryland Medical System actually said that
ultimately he's going to need long-term dialysis to
optimize his condition in preparation for the
liver/kidney transplant. Are you aware of that
nephrologist statement?

A. Yeah, I saw that note., He was never evaluated
for transplant, howe?er.

0. And you saw the note also then that says, "We
will initiate transplant evaluation process while
inpatient per patilent's wishes." Correct?

A, Correct. It was never done, but I saw that
note,

Q. And you saw the other two notes that indicate
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that he was on the transplant list?

A. I saw those notes written. I believe by health
officers it was not accurate, however.

Q. So if Dr. Burks note himself says that he's on
the transplant list, Dr. Burks would have gotten that
wrong?

A. I don't -~ he's not on it. He was not on a
transplant list so that was just an inaccurate statement.
It doesn't have anything to do with whether he's on the
transplant list or not. It has nothing to do with my
opinion that he was 100 percent mortality on the morning
of the 18th.

Qf And on the day of the 19th there's another note
that he's on the transplant list. You would say that was
inaccurate, an incorrect medical record also?

A. Show me where he was on the transplant list.

He was never on the transplant =~ he was never evaluated

for a transplant.

Q. But you'wve read the medical records right,
Doctor?

A, I have. Those are inaccurate statements.

Qi Okay. 8¢ you're challenging the accuracy of

the Defendants recerds?
A, Of that particular ststement.

Q. Okay. Just wanted to make sure, Now, Mg,
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Allen was in the Intermediate Unit, right?

A, Yes,

Q. He's not in the ICU,

A, Correct,

B He's not under the care of a eritical care
doctor?

A, Not at that time. I mean, he was subseguently
transferred to a higher level of care, but,

Q- Before the cardiac event on the 18th?

A, That's cerrect.

Q. He's in the Intermediate Care, not up in ICU?

A, Under the care of a hespitalist, net a critical
care doctor.

Q. All right. And ne ene is talking about
palliative care with his family, right?

A, I didn't see any palliative care notes, no.

Q. And noboedy is talking about hospice with the
family, right?

A. Coarrect.

0. They're not organizing a meeting to talk abkout
his terminal illness and end of life conversations are
not happening?

A. Not in the hespital. He's been told by various
doctors that he has a shortened life span because of his

liver disease but not in the hospital at this time.
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Q. 30 none of the doctors at the defendant
hospital are making a plan for the family to have end of
life discussions, correct?

MR. SHAW: Objection as to timing, Your Honor,

on that.
THE COURT: Could you elarify the timing?
THE WITNESS: Yeah,
BY MS. ZOIS:
0. Before the surgery?
A, I mean, I was going to make that peint anyway.

No, not until the 19th obviously when things changed. I
would say they changed on the morning of the 18th, but I
didn't see any palliative care notes.

Q. And do you agree that he took an unexpected
turn for the worse?

A, Yes, 1 would agree that ischemiec colitis is
always a bad unexpected turn for the worse.

Q. Again, I'm a little bit confused at some of
these numbers over here but we're talking about the liver
and kidney levels and that's this GFR, right?

A. GFR is a calculated value,

5 8 Okay. So just to kind of go through these with
you. I kind of want to go backwards. The GFR value of
his kidney when he got there on the 13th was a 127

A, It's not accurate because he's getting

1l




10

11

12

13

14

15

dialysis. The GFR is just a calculation. They take the
lab values and then calculate -- based on his weight and
whether or not he's an African American and they
calculate the GFR. So in someone who's getting dialysis
the calculated GFR is not accurate. But go ahead. I
mean w--

g. Well, my questien, was a lab taken at six

o'clock in the morning on the 13th?

A. Oh, you mean pkefore the dialysis?

D Yes,

A, Qkay.

Q. Yes. So at six o'clock in the morning on the

13th his level was 12, right?

A, Calculated out. Normally it would be 100 to
150, okay, 120.

Q. That's low?

A, Very low.

Q. Qkay. 8o on tha-ldth after he gets
hemodialysis he's gone up te a 17, right?

A. Yeah, that's where they become inaccurate
because he's being dialyzed,

0. Okay. All right.

A. So he's having artificial removal of the BUN
and creatine. It's not the kidneys taking the BUN and

creatine,
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Q. Qkay,

A, 80 totally == it should be totally ignored
beyond that part,

(i 8 Well, I den't want te ignere it. I want teo talk
about 1t. 8o the GPR after he was getting hemodialysis
daily which 1s what ths transplant specialist sald that
he should get te making a candidate for a transplant his
GFR level gets better, rilght?

A, Counsglor, ne, You ean't ==

Q. No.
A, That ig a =+ that 18 8 ==
Q. (Indiscernible av 11:147:39.)

MR, 8HAW: Let him finish, Your Henew.

THE WITNESS: It's 8 fantasy number.

THE COURT: Sustained,

THE WITNE&EB: Because the lab, the computer
deesn’'t know he's getting dialysis., The coemputer thinks
he's generating these numbers on his own. He ne longer
is. He's getting dialysis. 80 a calculated GFR in the
setting of dialysis is net acgeurate and ne one would leok
at it and say that it's reflective of kidney funection.

BY M8, ZOIS:

Q. Okay, Let's just talk about the numbers. All
right. ©On the 12th == on the 13th, his GFR was a 12,

right?
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A, That's what --

Q. And you had explained to the jury your position
of why you think these are bogus, these numbers and don't
count and nobody should look at them. Get it,.

His GFR on the 14th is a 17, right?

A. That's what the computer says.

0. Okay. And the computer says that on March 15th
his GFR is a 21.

A. Okay.

o {8 Right? And his GFR on the 16th is a 227

A. Okay.

o. And his GFR on the 17th is a 23, right?

A. That's what the numbers is written. That's the
number that's written, correct.

Q. And these are the lab values that doctors rely
on in providing treatment and care?

A. No doctor relies on a GFR when the patient is
getting dialyzed, I'm sorry. No one does,

O Okay.

MS. Z0IS: Court's indulgence for a moment,
Your Honor.

THE COURT: Take your time.

(Brief pause.)

BY MS. Z0IS:

Q4 The last question about the numbers that may or
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may not matter depending on dialysis or not.

A. They don't matter. I promise you they don't
matter.

Q. Okay. They don't matter. HNone of these
numbers matter, right?

A, The GFR does not matter.

Q. All right. But you want to talk about this
€02, right? |

A, Yes, ma'am,

2. And you said that the CO2 on the date that you
worried about it was low and that was evidence of
acidosis; do I have that right?

A. Yes.

Qs Can you tell us what portion of that was
related or what percentage of that was related to
rhabdomyolysis?

A, Well, rhabdomyolysis in and of itself does not
cause aeidosis. 8o I mean, it can cause some conditions,
It can contribute to some conditions but it doesn't cause
ischemia per se. 8o rhabdomyolysis itself does net cause
acidosis.

Q. Qkay.

MS. 20i8: Court's indulgence,
THE CQURT: Take your time.

ME., Z0I8: Noething further, Your Honer,
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THE CQURT: All right. Redirect?
MKR. SHAW; ‘thank yeu, Your Henor,

REQIREGY BXAMINATION

BY MR. HHAW:

Q. Dr. Beneff, how cemplicated it weuld be for you
to try to explalin why a GFR is imwaterial after dialyses
has been started? Is that pretty complex medicine?

MR. GASTON: Objegkion., Leading.

THE COURYT: Owverruled,

MS. 20I8: Ne, that's my job.

MR. GASBTON: Yes, it is. Sorry.

M&, 20IS8: Objection, Leading,

THE CQURT: Overruled.

THE WIPNESS: Ne, it's net complicated.
BY MR, SHARW;

Q. All right. 8o can you take your best shot
because I don't understand why, but take your best shot
at telling me and telling members of the jury why --

A, Okay. 8@ ==

Q. Mg, Zois was asking you about the GFR and those
levels weren't relevant after hﬁm@dialyﬁié wag started,

A, 80 the GFR en thess lab printeouts is a
egquation. It's a Cockeroft eguatien. That's the name of
the guy that invented it, It's meant to estimate GFR

which is glomerular filtration rate, That's the GFR
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stands for. It's how the kidney filters the blood. A
normal value being 100 to 120, The eguation assumes that
the patient is doing all the work that your kidney is
doing all the work. That equation involves a BUN
creatine and body weight, a few other things a factor.

8 It already sounds pretty complicated.

A. Okay. But put it this way if you have the
kidneys is supposed to be doing it instead it's a machine
doing it those values no longer are important. They're
not telling you what the kidney in the person is doing,
it's tell you what the machine is doing. So the machine
is giving him a GFR of 21, not his kidneys.

Q. Now, you were asked about lab draw or a blood
draw on the morning of March 18th and you explained it
exactly the same thing would have been done if the labs
been drawn earlier. Can you explain that?

A, Okay. So let's say the draws were drawn at
4;30 and they showed the identical thing or very close to
what the labs at 12:57 showed even without the cardiac
issues Dr. Burks would have initiated the exact same
order set. We've already discussed that the University
of Maryland has an order set for moderate to severe
hyperkalemia. He would have initiated -- he may not have
given the calcium so maybe he wouldn't have had the

heartburn of not having calcium because we give that for
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bradycardia and cardiac arrhfthmias and that would not
have been present at eight o'clock, 8o the only
difference is he may not have ordered the calcium. He
could have aveided the heartburn of the calcium
deficiency but he would have initlated the exact same
erder set including the kayeralate. BAnd I premise you it
probably would have taken another hour and 15 minutes for
dialysis te get thers espeelally at the time of the day
and the exact same trsatment would have bsen given,

[ And Decter, do yvou have an epinion te a
reasonable degree ef wmedical eevtainty even with the
blood belng drawn earlier whether Mr. Allen's ischemic
colitis had started prior te that 8:00 a.m. in that
morning?

A, Yeah, 1t definitely would have bsen there and
he weuld have had the acidesis just like I've discussed.
Bnd, you know, drawing bloed deasn't prevent or treat
ischemic colitis.

Q. And de you have an epinien te a reasonable
degree of medical certainty what Mr, Allen's prognesis
was at 8:00 a.m, whethey or net a bloed draw was drawn?

A,  QGiven my s=

8. 8100 a.m., en == lek we esk that again ao it's a
timely guestlen, Be you have an epinien te a reasonable

degree of medieal csptainty what My, Allen's pregnosis
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was as of 8:00 a.m. on March 18, 2013 whether or not
blood levels == blaod was drawn and the chemistry was
provided?

A, I do. He had a process that was producing a
tremendous amount of acid in his body. I believe that
process was ischemic colitis, That precess involved his
entire bowsl. It's net a survival event, I think he
would have died 100 percent.

Q. And de yeu have an opinien to a reasgonable
degree of medical certainty if kayexalate had been
withheld on March 18, 2013 whether that weould have
altered Mr. Allen's outeome and prevented his death?

A, Not one bit. It would have been the exact same
course.

MR, SHAW: That's all the gquestions I have,

THE COURT: Thank you very much.

MS. Z01S: Nothing based on that, Your Honor,

THE COURT: Doctor, you are released, if vou
will. You are under an instruction not to discuss or
share with anyone in or cutside the courtroom the content
or purpose of your testimony until this case is complete,
Okay?

THE WITNESS: I understand, Your Honor,

THE COURT: Thank you very much.

(Whereupon, the witness was excused,)
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MR. SHAW: Your Honor, apprcach, please?

THE COURT: Yes,lthat‘s fine.

(Counsel approached the bench, and the
following ensued:)

MR. SHAW: Would Your Honor entertain an early
lunch because --

THE COURT: Yes, that's fine.

MR. SHAW: ~-- just about the time I get started
it will be lunch time.

THE COURT: That's fine,

MR. SHAW: He's going to be my last witness,
Your Honor. So I don't know that he's going to be as
long as Dr. Seneff, Should we be prepared for closings
today or not?

THE COURT: Well, doubtful because I would
imagine jury instructions and verdict sheet conversations
may be spirited if history predicts.

MR. SHAW: Well, I don't know. I might agree
with everything you've done.

THE COURT: A girl can dream. Okay. So what I
will say is I have a 12:30 appointment that I can't move
SO are you =~

MR. SHAW: Two o'clock == I mean, two o'clock
is plenty ==

THE COURT: 1Is two o'clock objectionable?
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MR. SHAW: No, Plenty of time, Your Honor.

MR. GASTON: But before we break I did want to
move to strike Dr. Buescher because he's a critical care
medicine just like Dr. Seneff. And I believe he's going
to say the exact same opilnions, we're going to ge over
the sxact ﬁama.gr@unds.

THE COURT: I think we're past that in the
litigation but I'm seeing Mr. 8haw's head moeving in a way
that suggests that he deess not anticipate that his final
expert will be cumulati%ax

MR, SHAW: Well, he's net golng to be exactly
like the last one. I wan tell you. He has some things
that he's going te testify te that we heard for the first
time by Dr. Seneff.

THE COURT: I'll say this. Obwieusly, T will
listen to any objection that's posed, but witheut, you
know, i& there a =- you've made somewhat of a proffer.

An imprecise preffeyr, but what is he being called?
What's the purpose of his testimeny? 3

MR, SHAW; Well, he's golng te be == he's the
only witness frem == who practiees in Baltimove City
who's going te testlfy about hyperkalemia is managed in
thig area,

THE COURY: Why dosgs that mattes?

ME, SHAW: It dees metter bscause jik's a lemal
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~= it is == if you look at the Maryland =-

THE COURT: Lecal standard?

MR, SHAW: It has to be familiar with what
happens locally, se I think == plus it reinfeorces, Your
Henorx, that it is appropriate care, And he's going to ==
but I'm not going te spend three hours with him. He is
going teo testify abeut the cause of death and the bowel
ischemia and what was going on on the merning of the
18th.

We heard from three of the Plaintiff's experts
about the cause of death.

THE COURT: I know we did. For right now, I'm
going to table the issue. And I do appreciate that on
some level sort of more local standards are admissible
evidence in cases such as this. So I'm going to kind of
let it go for right now. If you feel that there is
something that's objectionable, I know you're going to
stand up and say cbjection.

MR, GASTON: You do, Your Honor, as I tried to
do during counsel's cross.

THE COURT: I'm being smart. I shouldn't bhe.

MR. GASTON: ©No, Levity is appreciated,

THE COURT: So I will excuse the jury until
2:00. What I anticipate is we'll finish up your case.

I'll hear from you folleowing the close of all evidence.
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And then I'm going to let them go so that we can hash out
the jury instructions, the verdict sheet, and then
tomorrow we can start with them fresh, and we can do
instructions and closing. Maybe we'll get our verdict by
the end of the day. Who knows?

MR. SHAW: I was actually ready for closing. .I
was up late night. The pace went a little bit slower
today, so I guess I don't have to work real late tonight.

MS. Z0OIS: I might be on that. I'm motivated
to get it done today so if we can agree =--

THE COURT: I mean, I'm not saying no. Let's
just see where it takes us.

MS. Z0IS: CQkay.

MR. SHAW: Right. Okay.

THE COURT: Okay. All right., 8o I'll let them
go until 2:00, All right. Thank you,

MS. ALI-SCHNEIDER: Thanks, Your Honor.

(Counsel returned to the trial table, and the
following occurred in open court:)

THE COURT? Madam Clerk, would you approach for
a minute?

(Court confers with Clerk.)

THE COURT: Counsel, can you == I'm sorry to
ask you, and you need roller skates at this point. Can

you appreach, pleage?
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(Counsel approached the bench, and the
following ensued:)

THE COURT: What if we come back at 1:30 and
they come back at 2:00 so that -~ I think I can be back
by 1:30 because then we can start hashing out jury
instruections because what I'm hearing is that there's not
geing to be any ==

MR, SHAW: I'm going te argue. But, you know,
that's net going to help us as far as the motion for
judgment at the end. You know, I just don't think how we
could =~ thinking about this, even if the jury comes back
at 2:00 =--

THE COURT: It would be a tight squesze.

MR, SHAW: It not enly weuld be a tight
squeeze. I would be starting my closing at 4:30 te 5:00.
I really don't think that's fair.

THE COQURT: All zight.

MR, SHAW: I think the jury is geing to be
tired by then., I'll be tired by then.

M8, 20I8: Okay.

THE COQURT: We'll stilck with the plan.

MR, SHAW: GCkay,

THE CCQURT: All wight, Thank you.

(Counsel returned te the trial tabkle, and the

fellowing gccurred in epen geurkti)
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THE COURT: Ladies and gentlemen, we are going
to break for a little bit of a longer lunch today than we
have, So I will ask Madam Clerk to take you to get your
stipend and I would ask, I do ask that you be in the jury
room at 2:00 p.m. a little longer than usual, but there
are reasons for that, trust me. And following that we
will hear the last witness to be presented in the case,
so I believe unless there are other rebuttal information.
We}ll wait teo hear. 8o we'll figure that out when we get
there. The last Defense witness will be presented. So
please do honor your ongoing instructions about no
communications or research or sharing about the case and
I will see you at 2:00 p.m. Enjoy the day.

THE CLERK: All rise.

(Whereupeon, the jury exited the courtroom at
12:01 p.m.)

(Whereupon, a luncheon recess was taken at

12:01 p.m.)
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AFETERNQON SESSIQN
(2:10 p.m.)

(Whereupon, at 2:10 p.m., the jury entered the
courtroom. )

THE CLERK: The Circuit Court for Baltimore
City Part 19 will now resume its afternoon session., The
Honorable Julie R. Rubin presiding.

THE COURT: Thank you so much, Please take
your seat and make yourselves comfortable.

Good afternoon again. Recalling Allen v.
Burks, Case 24~15-003384. Let the record reflect all
counsel and parties are present.

Mr., Shaw?

MR. SHAW: Thank you, Your Honor. On behalf of
the Defendants we would call Dr. Buescher as our last
witness.

THE COURT: Olkay.

MR. SHAW: Hold the applause, please.

THE COURT: Doctor, can you please raise your
right hand and remain standing.

Whereupon,
PHILIP BUESCHER, M.D.
a witness preduced on call of the Defense, having first
been duly swern, was examined and testified as follows:

THE COURT: All right., You ean have a seat,
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Lower your hand. Can you please lean into the mic and
state your full name for the record and your business
address?

THE WITNESS: My name is Philip Buescher. My
business address is Union Memorial Hospital, Baltimore,
Maryland.

THE COURT: Okay. And how do we spell your
last name, sir?

THE WITNESS: 1It's B=U=E-S=C-H=E-R,

THE COURT: All right, Go ahead, Counsel.

MR, SHAW: Thank you, Your Honor., Approach the
witness?

THE COURT: Yes,

DIRECT EXAMINATION

(Defense Exhibit Number 72
wag marked for identification.)
BY MR, SHAW:
o J8 Let me show you what's been marked as ==
MR. SHAW: 1'll show 1t to Counsel first,.
MR, GASTON: S8ure. I've seen that. Thank you,
slr.
BY MR, BHAW:
Q. I'11 show vou what's been marked as Defense
Exzhibit Ne, 72. I8 that a rwasgonably current and

acgurate cepy of yeur surriculum vitae?
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A. it's probably net the newest version.

Q. Will it suffice for our purposes today?

A. It should,

Q. Okay,

MR, SHAW: I weould meve it inte evidence, Your
Honor .
THE COURT: Any ebjection?
Mﬁ. GASTON: HNo, Your Honoy,
THE COURT: 8o admitted., That's Defense 72,
Tangier,
THE CLERK: Thank you, Judge,
THE COURT: Thank you.
(Defenge Exhibit Number 72
was recelved in evidence.)
BY MR. SHAW:

Q. So Dr. Buescher, you hold more than one
position currently; is that correct?

A, Yes,

Q. Can you tell us == I know you tend to speak
gsort of rapidly, but can you tell us the various
pesitions that you currently held?

A, Yes, I hold various positions. I'm the
director of the Medical and Surgical Intensive Care Unit
at Union Memorial Hespital which is here in Baltimore

right on 33rd Street., I'm also the director of the
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Intensive Care Unit and the Intermediate Care Unit at
Good Samaritan Hospital which is about three miles away
to the northwest. Additionally, I hold faculty positions
where I work at Hopkins doing pulmonary or critical care
about three rotations a week at Hopkins which I've been
doing for years.

Q' So in your positions you have supervisory
functions over other physicians in the ICU as well as in
the Intermediate Care Unit similar to where Dr. Burks was
working in March of 2013; is that correct?

A. Yeah, that's correct. So I wasn't here today
the standard is that all of these hospitals have training
programs. So if you have an Intensive Care Unit or the
IMC where you have a serious of patients there's a number
admitted every day and a number discharged every day.
There's an entire team where we have interns people one
year out of medical schocol, people two years out of
medical school, three years ocut of medical school and
people five, six and seven years out of medical school
that I'm training. So you go what's called rounds where
you have nurses there, pharmacists there and the house
staff are collecting all the data, the doctors, the
training doctors and they can call you during the day if
they have help or you help them put in IVs and lines and

such. 8o I am the attending meaning, I am managing all
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of those patients in those different places in concert
with a whole lot of help. 8o I'll look at 24, 30 people
a day but I'm doing that with nurse practitioners, PA's,
interns, residents. So all day long I'm reviewing
patients that come inteo the Intensive Care Unit, leave
the Intensive Care Unit. And I also see outpatients. 8o
I do different things. I also manage the Open Heart
Surgery Unit at Union Memorial where I supervise NP's and
PA's there so I de like a heart surgery cases as well and
I see people in the office that have pulmoenary issues of
varicus types,

Q. I don't believe the jury has been advised of
this before this but can you talk to us abeut the ICU and
the Intermediate Care Unit and what their designed for
and if there are any differences and similarities?

A, Yes., It used te be you're either im the
hospital or you're not and then actually early on in the
'60s here in Unien Memorial they put the sicker people on
one end of the fleer, the oenes that were on breathing
machines. 8o in a different place in the world, They
would localize who has what particular type of disorder
to a eertain ward and that evelved inte the notion of an
Intensive Care Unit.

80, in general, thes ICU, most hospitals have

them because you gan't praediet who in the hespital is
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going to go the wrong way and end up so sick they need
support and support could be you're so weak you have to
go on a breathing machine. It eoculd be you're so weak
you need a device Lo help your heart, You're so weak
vou're unstable and you want a nurse to sit by your
bedside in case something happens quickly to address the
issue adjusting this, adjusting that, that type of thing.

Se Intengive Care Unlts traditionally have the
sickest people within the hespital are in ong, They can
be on breathing machines te help them kreath, They can
be on heart devices to help the heart work. They could
be on fancy machines to take over for your heart and
lung. They can be giving you dialysis if you needed
that. There's all sorts of eguipment and stuff,

So the difference between an ICU and an IMC is
largely the nurse to patient ratio. Most the ratios are
one to one or one te two in an ICU. An IMC at Good Sam
it's one to three, but at Hopkins it's Qﬁe to twe. So
they're raal;y different hespitals, but there's a lower
ratio of ~- one nurse working with two patients or three
versus that's my patient for the whole day. So it's
generally who goes in the ICU is based on who is busier.

Q. When you say IMC, that's short for Intermediate
Care Unit?

A, Yeah, or they call them Step Down Units o
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Intermediary Care Units. So people say well, it's less
intensive care. Well, it's really just different. The
biggest difference is, in general, most places although
Hopkins and Good Sam we do have people on vent support on
these units, but you don't have all the invasive
monitoring and the nurse ratio is different.

Qs Do critical care patients such as Mr. Allen's
condition in March of 2013 up through March 18, 2013 be
properly cared for in an Intermediate Care Unit or IMC?

MR. GASTON: Objection, Your Honor. He's not
been qualified yet. He's giving opinions now.

THE COURT: Sustained.

MR. GASTON: Thank you.

BY MR. SHAW:

Q. Can patients who are critically ill be cared

for in an Intermediary Care or a Step Down Unit?

MR. GASTON: Objection.

THE WITNESS: Depends on their diagnosis.

THE COURT: Sustained. Counsel, I sustained
that objection.

MR. SHAW: T didn't ask about Mr. Allen. I'm
just asking in general =~-

THE COURT: I understand, but =--

MR. SHAW: ~- about comparing the twe,.

THE COURT: Sustained,
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MR. SHAW: All right,

BY MR, SHAW:

Q. So have you had cceasion over the years of your
experience te care for patients with liver disease
including liver elrrhosis?

A, Yes.

Q. How mueh expsyience do you have af that?

A Well, liver cirrhosis ls relatively common so
glrrhesis 18 @ chrenie eondition whese youy liver s@aré
ang that can gel progressive gcarring from alcohel use,
1t can get secarring from different viruses.

MR, GABTGH;: Objestisn, Beyend the scope,

THE CQURT: Overpuled,

THE WITNESS: And so that's a very commen
disorder. 8¢ 1 see hundreds c¢f patients that have
various degrees of clrrhosis, mild, mederate and severe.

BY MR, SHAW;:

Q- And de you have experienss in garing fer
patients with kidnay disease ineluding the need for
dialysia?

A, Yea, In faet, I was in ceharge of dialysis at
Union Memerial for a number of yeavs. When I first
started there whigh was in 19287 I wag in charge meaning,
I assessed, deliveved, did i€, didn't do it, starited it,

stopped 1t. I was in eharge of dialysis, 8¢ te thig day
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I still have privileges, but generally I am not writing
orders anymore for dialysis myself.

Q. And do you have experience with patients
suffering from rhabdomyolysis?

A, Yes, various degrses., There's various degrees
of rhabdomyolysis.

Q. Am I prenouncing, it's rhabdemyolysis or
rhabdomyolysis?

A, Well -~

Q. Potato/potato?

=

Normally, we say rhabdomyolysis.

Q. Myclysis.

A People say it different ways. I don't think it
matters.

0I5 All right. And do you have experience with
patients suffering from morbid cobesity?

A. Yes.,

Q. And do you have experience with patients
suffering from sleep apnea?

A. Yes,

Q. And Doctor, have you had occasion in the past
to care for patients who were experiencing acute,
moderate or severe hyperkalemia?

A, Yes.

Q. Are you familiar with the standards of care as
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far as treating such patients with acute moderate to

severe hyperkalemia?

A. Yes.

Q. Are you familiar with the drug kayexalate?

A, Yes,

Q. Are you familiar with the standards of use as

far as using the drug kayexalate?

A. Yes.
Q. Are you familiar with end of life issues and
life -- the prognosis used with respect to patients who

are critically ill with various conditions?

B Yes.

Qe Doctor, have == I am going to have you go back
and have you trace for us your educational background
beginning with college.

A. Well, I was born in St. Louis, grew up in
Philadelphia, went to Durham, North Carolina for eight
years. I went to college at Duke. I was an engineering
student and then I went to medical school at Duke which
is in North Carolina. So I was there eight years. And
came to Hopkins in 1981 to do an internship and then I
stayed, I got involved in a research study of the way
blood flows through organs using magnetic radiation. So
I got invelved in research and went into pulmonary. So

did three years of training in internal medicine at
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Hopkins and then I did three more years of research and
training in the field of critical care. So that allows
me to bearded, It's like medicine has these different
sub-gpecialities. You ecould be a pediatriclan or a
surgeon or a medical degter ey an OB/GYN or a
psychiatrist, Beyend that you can branch again.

8o 1 did the internal medicine braneh and then
beyond that did the pulmenary and srikieal cars branch,

& Se pulmonapy ls lung?

A, Pulmenary is lung, 8o lung and eritical care.
You eould also de anesthesia as the other expert did, so
there's different tracks te be & gritical care deotor,
My training is different than an anesthesia eritleal care
doator,

Q. And in whab specialities arse you board
gertified?

A. In internal medleine, pulmenary and then
there's a certification exam in eritisal care, Tn all
theee I'm certified,

a, And then hew leng heve yeu been at Union
Memorial?

A, I've been thers since 1987.

Q. And do you alse ge baek to Heopkins on eccasion
for care and treatment of pabients?

B, Yes, I de,.
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Q. Tell us about that.

A. Same thing., I do three rotations a year at
Hopkins where I do oncology. The last five years I've
done mostly oncology or if you're critically ill in the
Weinberg Center you would have me as your attending.
Those are mostly people with leukemia, bone marrow --
really bad tumors where you're critically ill from the
tumors. So leukemia, bone marrow transplants and other
solid tumors where you're really sick.

This last year I've been doing mostly the
bronchoscopy and the pulmonary IMC service at Hopkins.
Well, it's not the ICU. It's the IMC,

0. And do you have teaching responsibilities at
Hopkins and at Union Memorial?

A. Yes, I teach every day. So you have interns,
residents and students every day.

MR. SHAW: Your Honor, at this time I would
move that Dr. Buescher be recognized as an expert in the
field of internal medi¢ine, critical care medicine and
including, without limitation, the care and treatment of
patients with liver disease including cirrhosis, kidney
disease including dialysis, rhabdomyolysis.

THE WITNESS: Just say rabdo.

MR. SHAW: Rabdo. Qkay. Morbid obesity, sleep
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apnea, the care and treatment and diagnosis of -- I'n
going too fast -- of hyperkalemia, including the
prescribing of kayexalate as well as prognosis and end of
life issues with patients with multiple medical
conditions or multiple comorbidities.

THE COURT: I will ask Plaintiffs if they'd
like to veoir dire at this time, but I will state, Mr.
Shaw, that I'm net golng to aceept any expert as an
expert in things in the way that you set it out. 1In
other words, "including, without limitations."

So the Court will entertain a motion to accept
an expert in a particular field and I understand that
that's what you're doing. So would Plaintiff like to
voir dire at this time?

MR. GASTON: I would, Your Honer, please.

Thank you,

BY MR. GASTON:
Q. Doctor, is it falde te say you're not a liver
transplant surgeon?
A, That's correet,
Q. And yveu're not a kidney surgeon?
A Nea,
Q. You den't cperate at all, right?

A, Waell, I do surgical ==
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