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1 APPEARANCES 1 ( Exhibit Nos. 1 through 8 are
2 ON BEHALF OF THE PLAINTIFFS: 2 marked for identification.)
3 RODNEY M. GASTON, ESQ. 3 (it is stipulated by and between counsel
4 MILLER & ZOIS, LLC 4 for the parties that the reading and signing
5 7310 Governor Riichic Highway 5 ofthis deposition is not waived.)
6 Empire Towers 6 _ - MD,
7 Suite 1001 7 after having duly declared and/or affirmed under
3 Glen Bumie, Maryland 21061 8 penalty of perjury the testimony about to be given
0 (410)553-6000 9  isthe truth, testified as follows:
16 10 EXAMINATION
11 ON BEHALF OF THE DEFENDANT: i1 BY MR. GASTON:
12 - , ESQ. 12 Q Could you pléase state your name and
13 , 13 business address, Doctor?
14 LLLP 14 A ,M.D. Business
15 15 addressis.
16 16
17 17 Q  Doctor, my name is Rodaey Gaston, and I
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21 21 Br. .
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) rage 6 Page 8
1 deposition. Have yor had your deposition taken 1 A It says medical record, index, the
2 before, Doctor? 2 estate of . has the
3 A Yes. 3 County Fire and Rescue Ambulance report; the
4 Q 1 just want to review a litile of the 4 ‘hospital admission to - General Hospitaf
5 ground rules so we can get through this hopefully 5 from 5/15 to 5/17/, That's 1n section B.
6 withont too much difficulty. ¢ Section C is autopsy report. Section D is chart of
7 The court reporter is here to take down 7 ope five — 105 to 507. And then
8 my guestions and your answers. I'll ask that you 8 section E is chart of Pulmenalogists, PC.
9  wait until after ¥ finish asking my question before 9 Q Doctor, you've alse brought with you
1¢  you answer, and I'll give you the same courtesy, I 10 some other docements that we haven't identified as
11 won't interrupt you while you're answering the 11 an exhibit, but I'll briefly go over these.
12 guestion: 12 This looks like the civil complaint that
13 Also, if 2t any time that I ask you a 13 was filed in the Circnit Court for Montgomery
14 question and you don't understand it or it"s 14 County; would thiat be accurate?
15 somewliat confusing; please stop me dnd let me kaow, | 15 A Yes.
16 and I wil} fry to rephrase the question. o 16 Q Some of the other loose documents we
17 Otherwise, for the purposes of the deposition for 17 hiave here wonld bée copies of the sutopsy report
18 the record that's being kept here today, if you 18 that was prepared by Dr, . from Johns
12  answer one of my questions we will all agree and 19 Hopkins University, would that be correci?
20 know that you've understood the question and the 20 A Yes.
21 response will be to that question. 21 Q And two other docaments we have here
22 So far have you wederstood everything 22 that are stapled, ope looks like a certificate of
Page 7 Page O
1 that T've said, Doctor? 1 guaalified expert from Dr. , and also a
2 A Yes. _ 2 cerfificate of qualified expert for Dr.
3 Q Atany time you want to take a break; 3 : would that be accurate?
4 justlet me know. 4 A Yes. :
5 A Okay, 5 Q Okaiy. Also you brought with you today
.6 Q Doctor, I'll show you what's beer marked 6 Exhibits No. 6 and Ne, 7. Can you describe what's
7 as Exhibit No. I and I'R ask if you have seen that 7 contained in Exhibit No. 62
8 document, and particularly the last page of that 8 A Exhibit 6 are. 20 inicroscopic slides that
9 decument. : 9 represent the slides of organs and tissue removed
10 A Yes, Thave. 10 at aafopsy from Mr. performed at
11 Q  Okay. And the last page of that 11 Johns Hopkins Hospital. These are labeled A53259.
12 docuwment asks you to bring with you any and all 12 Q  And how many slides are in that exhibit,
13 items, documents, photographs, that you reviewed in | 13 Deoctor?
14 preparation of providing testimeny in that case, 14 A There are 20 in this folder.
15 Have vou done that today? 15 QO  Are the slides individually numbered so
16 A Yes, Fhave. 16 we can. reference them? Do they go in sequence from
17 Q  Okay. And, Doctor, can we B¢ OVEr SOTRE 17 one through 207 '
18 of the things that you brought with you today? 18 A Tve organized them in sequente that
19 We have premarked Exhibii No. & a4 can 19 makes sense t0.me pathelogically in terms of organ
20 you explain briefly what are the documents 20 systems. But they actually go, I believe - there
21 contained in Exhibit Ne. 8, which is a black 21 are atotal of 40 slides, so - in Exhibits 6 and
122 thvee-ring binder? 22 7. T

3 (Pages 6 to %)
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Page 10 Page 12

i Q Gand7. 1 numbers, one through 259. 1 actually have the

2 MR. + Just to make sure the 2 wrong number on these. 1 will have to amend them,

3 record is correct, when you were referring fo 3 ifyou don't mind.

4 one through 20 you were referring to the. 4 Q Okay, we can - if you den't mind, I'd

3 actual cardbosard. attachment but there are 5 like to do that now, and if you could leave the

6 separate numbers on each slide. _ & original notation to the right and to the left, if

7 THE WITNESS: Eachslide hasgota. 7 yon could write the correct notation for us,

8 number on it which is more accurate — js the 8 please?

9 accurate number. 9 A Yes. ] gotalittle dyslexic when I was
10 BY MR. GASTON: 10 writing the number. Sorry. There we go.
11 Q Right. And they're also 20 individusl 13 Q Okay. And, Dactor, for the record, what
12 glass slides that are contained in, I'll call jt a 12 yon just did, and you can correct me if I'm wrong,
13 presentation folder that's identified as Exhibit 13 yowm wrote ow Eshibit No. 54, 5B, 5D — 5C, 5D, SE,
14 No. 7; would that be accorate? 14 5F and 5G at the lower portion of éach color
15 A Yes. 15 photograph on the white border a sei of numbers
16 Q  And, Doctor, do your keow when you 16 that is separate and apart from the set of numbers
17 received these slides and who you received them |17 that previously existed on each of these
18 from? Because this is the first time that I'm- 13 photographs, which are to the right of the pambers
19 seeing them. ’ 19. that you just wrote on the documents; would that be
20 A 1prebably received them from the law 20 accurate? :
21 firm of: , , Mr. . Jdon't |21 A Yes.
22 remember exactly when. I'd have to lock at the 22 Q Okay. Doctor, have you — oiher than

Page 1l Page 13

1  corresponidence. 1 the items that we've just discussed, are you

2 Q Right. And kthought X saw the 2 relying upon any othér docwment, item, exhibit or

3 correspondence in here, apd if I conld just — it 3 slide for the opinions that yowiotend to.render in

4 does bave the date on it. 4 this case?

5 A The first correspondence T had was 5 A - No. I'm relying on the medicdl records,

6 Décember of . Tdon't know exactly when 1 6 the autopsy report, the autopsy slides, and somie of

7 received the slides. ) : 7 the deposition testimony of the family as to

g Q Xthink there's a letter dated January 8 how Mr. was doing in the hospital. SoFm

9 of 117 | 9 relying on those pieces of evidence to formulate my
i0 A Oh, yes. January |, the 40 sides. 10 opinions.
11 € Okay. And, Poctor, have these slides i1 Q And do we have all of those pieces of
12 been in your possession since January of ? 112 evidence in fronf of us today at this deposition?
13 A Yes 13 A Yes.
14 Q@ Uptill today's date? 14 Q Doctor, I show yoa wlat's been marked as
15 A Comeet. 15 FExhibit No. 2, and it looks like von might have a
16 Q) Doctor; I've also been provided some 16 copy of your C.V. I wanted you to see if you could
17 photographs that - serae color phoiographs. that 17 compare Exhibit No. 2 with what you broughtio see
18 have becn marked Plaintiff's Exhibit SA. through 5G. |18  if that’s the saime-document.
19 £ a5k if you. could take a look atthese and see 19 A Theonly chénge is this is - I redated
20 ifyou can ieli mé what they are, please. 20 ittoNovemberof . Thiswas' . There's
21 A These are photographs that I took 21 been no change in the C.V. other than the change in

122 through my microscope. 1 might have to amend the F22  thedate. ""

4 (Pages 10 to 13}.
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Page 14 Page 16
1 Q  See Exhibit No. 2 wonid reflect your 1 Center?
2 current C.V.? 2 A Yes. I've been chief of pathology at
3 A Yes. 3 Medical Center since August of 1986.
4 Q  Okzy, Thank you. 4 Q Did you receive any training at Johns
5 And, Dector, are you board certified in 5 Hepkins Hospital?
& any medical specialty? 6 A Yes.
7 A Yes. Anatomic and clinieal pathology. 7 Q When was that, Doctor?
8 Q Okay: Can yoi describe briefly what 3 A 197410 1980
9 clinical pathology is and what anatomiical pathelogy | 9 ¢ And what did you do for Johns Hopkins
10 is? 10 Hospital from 1974 through 19802
11 A T start with anatomic pathology. 11 A 1spent four years in training In
12 Anatomic pathology involves the study of tissues 12 anatomic pathology and two years ini training in
13 from thé human body; that is, surgical spécimens 13 clinical pathology &s an intern, resident and a
14 removed from the operatifig room, biopsy specimens, 14 fellow.
15 cellsin the field of cytopathology such as Pap . - 15 Q Do you know Dr. 7
16 smears, and dlso doing autopsies. That encompasses 16 A T've spoken with her o the phoue fromi
17 anatomic pathology. 17 time to time, [ don't kinow her personally.
18 Clinical pathology -- pathology deals 18 Q Did you speak with her on the phone on
19  with laboratory sciences, including chemistry, 19 this case?
20 hematology, microbiclogy, blood banking, 20 A No.
21 toxicology, immunclogy. 21 Q Did you speak with any other medical
22 Q  Are there any sabspecialties in (22 provider?
‘Page 15 page 17
1 pathology that you're not board certified in? 1 A No.
2 A Oh, there's probably 20 2 Q Relaiive to this case?
3 subspecialties — 3 A No.
4 Q Okay. 4 Q Okay. So you've never spoken to Dr,
5 A --sachas -+ 5 ?
6 Q Lel'me ask it this way: Are these the 6 A No. .
7 only twod subspecialties that you're board certified | 7 Q  With respect to the number of hours at
8 im, anatomic pathology amd clinical pathology? 8 the bospital, do you also have adisinistrative
9 A Yes, 9 duties versus actual hands-on elinical duties?
10 Q  And when did you becori€ board certified | 10 A Yes. Aschiefof pathology Fm
11 im those two areas of pathology? 11 responsible for the quality assuranee of the lab,
12 A May of 1980. 12 policies and procedures, budgeting, personnel to
13 Q Did you have to take a written and oral 13 some extent.
14 exam? 14 G Can you teli zie approximately bow many
15 A Tust writteri. 15 hours orpércentage of hents each week are Jevoipd
16 Q  Justwritten. Did you pass yonr first 16 to administrative difies versus aciuzl hands-on
17 go-arennd? 17 pathology work iz the labh?
18 A Yes. ) 13 A I'd say — it varies from week to-week,
19 Q Did you have to recertify? 19 but about 90 percent of my time is done with what
20 A Ne. T'm grandfathered. 20 you call hands-on thme, mainly i anatomic
21 Q And it's my anderstanding siuce 1986 21 pathology. I'd say 70 to 75 percent is anatomic
(22 voufve heen offilialed wilh Efediesf 127  patholdgy, 75, 30 percent clinical pathalogy, 16

5 (Pages 14 to 17)
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Page 20

Page 18

1 percent administrative. 1  were identified by another attorney representing

2 ) Do you intend to give any opinions in 2 Dr . And 1 pulled out that identification

3 this case on standard of medical care or breaches | 3 and I want to read the opinions that we were

4 of the standard of medical care? . 4 informed of, 2ud T want 1o ask you-if youn intend to

5 A Not to my knowledge. Since ] run the 5 give those opinions, and alse if you intend to give

6 blood bank, I have some knowledge of transfision 6 any ether opinions.

7 criteria that are used at Medical 7 The opicions are as follows, It says:

8 Center, so I might have some comments regarding the | 8 Dr. is expected to testify that Mr.

9 meed for transfusion or not having any transfusion. 9 's death was proximally caused by Kayexalate
10 Q Well,I - 10 aspiration. Is that ap opinion that you intend to
11 MR. : He'snot goingto be asked [ 11 give in this case?

12 any opinions at the trial of this case 12 A Yes.

13 relating to the standard of cave as far as Dr. 13 Q  And that pathology does not support the

14 ‘ .is concerned. 14 proposition that Mr, had any preexisting

I5 BY MR.GASTON: : 15 cardiac processes, probleins or inquiries — or

16 Q Nor breaches of the standard of care? 16 injaries. Is that another opinion that you intend

17 A Correct. 17 to give? .

18 Q Do you intend to render any opinions on {18 A Hehas cardiag abnormality in terms of

19  this case with respect to any treatment that Mr. 19  the weight of his heart, the size of his heart. In

20 received at ‘County Hospital? | 20  terms of the muscle itself, the muscle Tooks fine

21 MR.: © Well, let me, just to 21 under the microscope.

22 clarify and move things along. He won't be. 22 Q  With that modification, do you intend to
Pége 19 Page 2],

1 expressing any opinions as far as just. 1 give any other opinions other than those two

2 concerning standard of care. He is testifying 2 opinions in this case?

3 as & causation expert, 3 A Well, I mean, he has a number-of — he
4 Q Okay. But it sfill doesn't — my 4  has a number of findings at autopsy that I thiok ¥
5 question is, Doctor, do you plan on providing any 5 should discuss just to make the record complete.

6 opinions in ihe case whether Mr. * should have | 6 Q Okay. Why don'"t we, if yon could tell
7 received blood preducts, shounld not have received 7 e, what are the - if you can just Iist them one

8 blood products, should have received IV fluids, 8 by one, what are the other opisions that you intend

9 should not have received IV fluids, anything that 9 to give in this case other than the two that I've
10 has to do with Tiis day-to-day care while he wasan | 10 just read ino the record?:

11 inpatient at the hospital? ‘ 11 A That Mr., had mioderate to focally

12 A You know, T'll [eave that for the 12 severe fatty liver disease, and the most common

13 clinicians to discuss. AsIsaid, I —since I do 13 causé of that in the United States is alcohol use;

14 run the blood bank here at . ,» I'm aware 14 that Mr. had preexisting kidney disease, with
15 of ansfusion criteria. But I'll leave the 15 evidence of old kidrey damage secondary probably to
16 clindvians.— let the clinicians talk about that. 16 infection, chronic pyelonephritis with inflammatory
17 g Is that ne? 17 changes in the lidney; that Mr. algo had

18 A Yeah,no. 18 testicular atrophy, or hypogornadism, as was already
1 2 Gkay; thank you. 19  khown clinically. So-those are the main fndings
20 A Ckay: 20 noted pathologically.

21 Q All right: We have been informed in 21 He's got other minor findings as listed

22 this case that you intended to give opimicns that 122 intheantopsy reportthat were not sigaificant in

6 (Pages 18 to 21)
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Page 22 Page 24
1 causing his death, or clinically significant. 1 significant findings of Kayexalate aspiration.
2 Q Can you elaborute upon the minor 2 Q Okay. When is the first time that you
3 findings in the autopsy report that were not ‘3 spoke to -- strike that. We know that you never
4 clinically significant in causing his death? 4 spoke to Dr.. - When js the first time that
5 A Well, his coronary artéries showed only 5 Dr.. 's gttorneys retained you as an expert
6 minimal plague formation; it listed miriimal 6 in this case? :
7 atherosclerosis, coronary arfeties. 7 A 1guess it was probably when I received
g He had a small benign tumor on his Liver 8 the first letter on or about December
9 known as a hemangioma. He had a benign thyroid - | 9 Imore fikely than not had a phone call ahead of
10 nodule. He had an arca of ofd infarction of the 10 that, asking me if'] wionld review a case. But it
11 right kidney; that's not clinically significant. 11 says — actually, it does say: As we recently
12 He had swelling of his parotid glands noted at 12 discussed over the telephone. So sometime before
13 autopsy. He had a small aneuiysm of his righit 13 December
14 middle cerebral artery that was intact; it had not 14 Q Okay: IfI cmﬂd just refer-to the:
15 ruptuted. He had diverticulosis of hiis colon. e 15 letter, Doctor, and jost poiit out two different
16 had thickéning of his bladder wall. He had an 16 things. The attorneys thiat are on the letter that
17 enlarged prostate; and some stenosis of the 17 you referréd to sre from thé law firm of: ;
18 prosthetic urethra. 18 . They're not Mr. lawyers. Mr.
19 So these are all minor problemns that did 19 's lawyérs are from the law firm of
20 not cause any significant thirg relating to his’ 20 : So—
21  death. ’ 21 MER. -; It should be Dr.
22 Q Okay. Doctor, can you tell me when you |22 MR. GASTON: Doctor. Excuse me. Dr.
' Page 23 Page 25
1 reachied — other than the last set of miinor 1 Right.
2 findings in the autopsy repoit, can you tell ine 2 Q  Are from the law firm of .
3 when you résched the opinions that hié had faity 3 ‘What I'm trying to figure out, when is-the first
4 liver disesse most likely caused by alcohok nse? 4 firge that yen had any communication from Dr.
5 When did you reach that opiniot? 5 s lawyers. froni the law frm of
6 A When I looked at the shde of the hver 6 ¥
7 under the microscope. * A Tassume probably in May of
g Q  When was that? 8 Q Okay. And--
9 A Oh, sometime after I received the 9 A Sometime before this letter was written
10 slides. I can'ttell you an exact date or time. 10 onMay:
11 Q Was it bétween January and — Januvary of | 11 €@ Okay. You believe it was the month of
12 * and March  of ? 12 May of ?
13 A Iprobably locked at the slides shortly 13 A Idon'trecall, to be honest with you.
14 after I received them, yes. 14 1 mean, I don't know when — I don't exactly know
15 Q) Okay. Did you relate that opinien to 15 when 1 was first contacted. 1 just know I have
16 any attorney or any of the doctors who hired you in | 16 this letter dated May .
17 this case atf that time? 17 @ Okay. And do you have the coiresponding
18 A Idon't recall. 18  bill for thé time that you spent on this case from
5 Q  Don't recali whether you did, or did 19 thelaw firm of that wopld indicate
200 net? 20 the first fime that you did work for Dr. 2
21 A Right. Ijust dor't recall if spoke 21 A Ihavenot sent them a bill, 1 usuvally
122t ther 2hOW 4l the Hadings o the most 22 waif vAtiTaffer deposition before T send 2 Bill
7 {Pages 22 to 25)
Merrill LAD
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Page 26 Page 28
1 out 1 slides?
2 Q@ Do you have some notes that indicate the 2 A Yes.
3 amount of time that you spent on the case somewhere | 3 Q Okay. So all of these additional
4 on your computer or in some other form? - 4 opinions, three of the — actually; the — well,
5 A No. Fusually keep it.in my head. 5 would that include also the fourth opinion
6 Q In your kead? : . 6 regarding the minor findings in the antopsy report
7 A Yes. 1 know what these average. 1lmow- 7 not clinically siganificant in the cause of Mr.
8 whatthese cases take on average, so. Thisisa 8 's death, were they all reached at the same
9 litfle more complicated than an average case 9 time you looked at the slides?
10  because of length of the autopsy, the number of 10 A Yes. And also review of the autopsy
11 slides. And all the record. 11 report
12 Q Sowould it be fair fo say that, as 12 Q Okay. Have you communicated in writing
13 we're sitting bere today, it's impossible for you 13  with defense counsel regarding your opinions on
14  to go back through time and recreate as we're 14 this case?
15 sitting here today the exact dates, the exact 15 A No,
16 hours, and the exact type of records that yvon 16 Q Okay. And s¢ all your commnnication
17 reviewed in reaching your opinions ia this case? 17 with defense counsel, Dr. 75 cwrrent — Dr.,
18 A Well, I know what records I reviewed. I 18 - 's lawyers, would be on the phone, would
19 reviewed all the records in front of us as we. 19 thatbe correct?
20 rentioned. 20 A Phone or a2 personal meeting.
21 Q  ButI'm referring to — 21 Q Okay. And can you tell me when's the
22 A Iknow the approximate number of hours 22 first time you met with Dr. 's attorneys?
rage 27 Page 2%
1 I've spent, yes. 1 A Ythink I had a meeting last week. Ora
2 Q Whiit I'm talking about is, can you tell 2 week or two ago.
3 the members of the jury, or anyone here today, 3 Q Okay. And did they ask you what
4 that, yes, I remember in March, on the fourth day | 4 epinions you had and did you tell the attorney what
5 ofMarch, Ispent three hours looking at-the case; | 5 opinions you had?
6 on the seventh day of March I spent three hours 6 A Yes, :
7 looking at the case? Are you able to reconstitute | 7 Q  Anything different from what you've
8 that schednle? : 8 already told us here today?
9 A No. 9 A No.
iy G  Okay. The second opinion was 16 QG Did Dr. *s siiormey ask you any
11 preexisting kidney disease, evidence of an old 11 specific questions regarding the autopsy report,
12 infarct? ' 12 regarding the blood that was found, the hematomas
13 A Yes. 13 that were found; did yon have any discussions with
14 Q Did I read that correct? 14 them about those findings in the autopsy report?
15 A Yes. 15 A Yes, Tthink we went through the entire
16 Q Do you know when you reached that 16 autopsy report and discussed the findings. basically
i7 opinion? ‘ 17 line by ling, organ system by organ system.
.18 A When I lookid dt the slides ofthe 18 Q Olkay. Were you asked to. determine the
19 kidney. o 19 quantity of blood that was found by the doctor who |
20 Q Okay. And testicular atrephy? 20 performed the aufepsy on Mr. thatwas in
21 A Yes. 21 the area around his left hip?
[ 22 @ Same tiwe, wherr youlooked at-the - 122 A Yesyiwasasked thaf, and [ findit

& (Pages 26 to 29)

Merrill LAD
(202) B861-3410 (800) 292-4789 (301)762-8282 (703) 288-0026

™
1

it
Y,




DEPOSITION QF

M.D.

——r

CONDUCTED ON THURSDAY, JUNE Z, 2011

Fage 30 Page 32
1 impossible to find out how much blood there is. 1 jeez, 30 years ago?
2 Q Okay. |2 A Yes
3 A Htwas not described quantitatively at 3 Q And-
4 gll i terms of how much blood there was present. 4 A Hasn't changed.
5 Q) Were you able to determise the size of 5 Q How do you know that?
6 the hematomas? : 6 A Because ! know the people at Hopkins. |
7 A No. It's not described at ali. There's 7 know the staff at Hopkins, I know the autopsy
- 3 1o measurexent given, there's no vohmme given. And | & assistants at Hopkins; I know the procedures have
g  Ithought that was not a good performance by the 9 not changed. The intern always does the auwiopsy.
10 intern who did the antopsy. 10 Q  Are you saying that there's no way that
11 Q That was going to be my nex¢ question. 11 Dr. assisted the intern in the aufopsy?
12 Do you have any criticisms of the manner in which | 12 MR. : Objection to the form. To
13 the autopsy was pérformed? 13 the term assist. You can answer.
£} A Well, yes. Tmean, if I was going to 14 A Idon't kiiow what Dr. .did. She
15 say there's bleeding here, I'd give a quantitative 15 probably reviewed the report as the atiending, but
16 amount, There's no quantitation at all. 16 the intern does the autopsy.
17 Q. And that brings to us the next ipuestion, 17 Q But tiiere's no way for you to determine
18 Have you ever performed an autopsy? 18  whether any of the other doctors were present,
19 A 1do abovut 10 a year personally. 19 watching the intern or supervising the intern,
20 Q Tén a yéar yourself? 20 based upon your knowledge, correct?
21 A Yes. (21 A No,!have no idea.
22 Q Okay. And are you certified in forensic 22 Q Okay. And when you wereat Hopking 30
‘Page 3% Page 33
- 1 medicine? " 1 years ago, when the interns did thie sulopsy were
2 A Forénsic pathology? 2 they usnally supervised by a pathologist, one of
3 Q Right : 3 the senior members of the pathology department
4 A No. Anatomic pathology, which crosses 4  during the autopsy itself?
5 over to forensic pathology in many respects. 5 A No.
6 Q Okay. And where did you get your 6 Q They did it all by themselves, withoat
7 training for the work you perform in autopsy? 7 supervision?
8 A Johns Hopkins Hospifal. AH interns at 3 A They bad the resident, the sécond-year
9 Hopkins do airtopsies. All pathology interns do 9 resident becomes the supervisor. The resident who
P10 autopsies; ifyou're a pathology intern, you're 16 has irained for one year in autopsy pathoiogy is
11 poing to-do all the autopsies. 11 now the supervisor --
12 Q Okay. 12 Q Okay
13 A Which was done by an intern in this 13 A~ of the intern.
14 case 14 Q  And can yeu tell fram the report who
15 Q Okay. And how do yon know that from the [ 15 that second-year resident, assuming that they have
16 record? . . 16 the same procedures now that were in effect 30
17 A Because I know that's the system at 17 years ago, was there supervising the autopsy?
18 Hopkins. The intern does the autopsy: Dr 18 A Dossn't look like it. & looks Hke Dr;
19, did not do the autopdy. Dr. "did the 18 was both the prosector and whal is cafled
20 autepsy. 20° the charge: The charge is.the supervisor:
21 Q And that's from your knowledge of the 21 €  Charge is supervisor; the prosector is
122 precedures of Hopkinswhen-vou were-there;oh, 122 thepersonthat actually performs the autopsy?

& fPages 30 to 33])

Merrill LAD
{202) 861-3410 (800) 292-478% (301})702-8282 (7(03) 288-002¢6




DEPOSITION OF

CONDUCTED ON THURSDAY, JUNE 2,

g M.D,
2011

Page 34

- Page 36

1 A Yes. Usually the charge has a different 1 Dosctor?
2 name than the intern who did the antopsy. I this 2 A Afier1looked at the autopsy and the
3 case, there was no resident attending. 3 slides, and looked at the clinical record.
4 Q  Other than the prosector failing to 4 Q. Does that opinion change any opinions
5 denote the quantity of blood that was found s Mr. | 5 regarding the canse of death?
6 do you have any other complaints of the 6 A No.
7 manner in which the autopsy was performed? 7 Q Okay.
8 A The way it says cause of death, I 8 A That he died from Kaycxalate aspiration.
9 disagrec with that. It says; See Death 9 Q Okay. And doe any of the other opiniozs
10 Certificate. That's nonsensical to me. Why would 10 regarding one, two, three— the four additionai
11 2 pathologist say see death certificate that was 11 opinions you provided, now what we haveis a fifth
12 filled out before the autopsy was even completed? 12 additional opinion, do any of those opinions change
13 So that makes no sehse to me. 13 your original opinion that Mr. 's death was
14 Q Okay. Any other complaints? 14 proximally cansed by Kayexalate aspiration?
15 A.  [t's a very wordy autopsy that's not.to 15 A No.
16 the point. It goes through a lot of twists and 16 Q)  Let me ask you a question. Have yon
17 tums, but. ] would have wriften it-up in a more 17 ever provided medical care to a live patien§?
18 concisc manner. 13 A T see live pati¢nts a couple of times a
19 Q  Okay. 19  week for doing biopsy procedures; so if you want to
20 A Personally. 20 say doing a biopsy on a live patient ismedical
21 Q Other than the writing style; do yon 21 care, yes, I do it on a weekly basis.
22 have any other complaints? 22 Q  Is that the extent of your treatment of
Page 3% Pdge 37
1 A Notthat I can think of at this point in 1  medical patients, to perforny a biopsy procedure?
2 time. 2 A Yes. Idid one today.”
3 Q Okay. 3 Q Okay. And would it be fair to say that
4 A Imean, there's some speculation as to 4 in the last year or two the percentage of the ime
5 what disease process Mr. had, and I might 5 that you testified on behalf of defendant doetors
6 disagree with that disease process and have another 6 versus the injared patient is usually 90 percent
7 diseaseprocess in its place. o 7 versus 10 percent?
8 Q Okay. That goes back to your epinions? 8 A 1i's probably in that ballpark. I've
9 A Yes. 9 been doing mere plaintiffs' work recently. I've
10 Q  Scis what you just mentioned sbout s 10 gotten more cases for review. [ just dida
11  disease process, is that included in the twe it plaintiff's deposition a couple of months ago.
12  opinions that we talked about that was in discovery | 12 Q And what was that case? -
13 from Dr. 's Iawyers, and the four additional | 13 A It was a pubmonary embiolism case for Mr.
14 opinions that you provided me earlier? Or are 14 s firm. 1 don't remember the — the name
15 those now new, more opinions that we're talking 15 of'thecaseis escaping me ai-this point in time.
16 abowt? : 16 Q And, again, you're not providing
17 A Well I came to a conclusion that Mr, 17 opinians on standard of care in those cases, simply
18 i might have had chronic alcoholism based on 18  the pathology dssociated with that case?
19  his neuropathy, his myopathy; his fatty liver 19 A Comrect,
20 disease, liis testicular atrophy. Those alf go 20 Q And, in the last five years, have you
21  together with chronic alcoholism. 21  ever testified in court on behalf of an injured
22 @ -And when did you reach that opinion, 22 paticntor & patient-who-gied? . -~ - - -~ -
10 (Pages 34 to 37)
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{ 1 A Tvetestified quite -- over the last 1 A What type of cancer a gentleman had. 1
2 five years. Lkmow I've testified for plaintiffs 2 thought it was one type and other experts thought
3 D.C. Superior Court; Maryland, Baltimore City; 3 it was a different type.
4  Texas; Florida. So I'vetestified for plaintiffs, 4 Q And did that case go to trial?
5 1don'tknow the exact fime spam. It might have 5 A No. K went to arbitration.
6 been more than five years. In the last 10 years 6 Q  Arbitration. Do you remember the
7 I'msure 1 have. 7 plaintiff’s lawyer in the case?
8 Q) Last 10, but not - you can't remember a 8 A 1thmk he's dead. It was ,
9  particular case, plaintiff's case, in the last five 9 "
10 years where you lestified in court on behalf of a 10 MR. : Yes, he has. He passed
11 injured plaintiff? 11 away about 10 years ago. Tknew him well. -
12 A think it has been in the last five 12 Q Okay. And what type of cancer did you
13 years. D.C. Superior Court 1 had two cases. 1 13 diagnese in that case?
14 think it's within the last five years. 14 A Lang cancer.
15 Q  Has your medical license ever been 15 Q And what was thé type of cancer that
16  suspendéd, restrictéd, or have you ever had any 16 they claimed the plaintiff had?
17 adverse action taken against your medical license? | 17 A  Lymphoma. Large cell lymphoma.
18 A No. 18 Lymphonia.
19 Q@ Have you ever had any privifeges at any 19 Q And that was tlié one case. Any other
20 ofthe hospitals been suspended, revoked or 20 cases?
21  refosed? 21 A Not against myself personally.
22 A No. 22 Q  Well, against your corporation?
L page 39 Page 41|
1 Q Have you ever been sued for medical 1 A I've had probably five other cases
2  malpractice? 2 against my corporation, becaiise of contractual
3 A Yes. 3  relationships with other pathologists or with
4 Q  And how many times? 4 Medical Center.
5 A Personally oncé; my corporation a couple 5 Q Okay. Can you déscribe — and let's go
6 of more times. : 6 with the most recent and work our way back.
7 Q  And what is the name of your 7 A 1think there were two cases against
8 corporation? 8 for a blood bank problem with
9 A ;M.D,, P.A. 9 hepatitis transmission to two patients. 1 never
10 Q Are you the president of that 10 had any relafionship with those patients but ] was
11 corporation? 11 sued because Fm medicat director of the
12 A Yes 12 laboratory. That was dropped by . He
13 Q Do you bave any other employees other |13  dropped it.
14 than yourself? 14 3 Okay. And how about the other three?
15 A No. 15 A Ancther was a gentleman had ~= actuatly,
i6 Q  And when were you incorporated? 6 twoofthem. A gentleman had salivary gland
i7 A 1986. 17 mor - or tumors. Two different patients. I
18 Q@ And oiie tiine personally, would that be | 18 never had anything to do with their work, but.
19  before you were incorporated? 19.  another pathologist or ancther doctor got sured, and
20 A No. If was in 1989 I was sued. 20 1 got sued in the sgme time.
21 Q  Okay. And what were the aiiegatwns in |21 Q But you had nothing to do with the
22 thategse? - 77 review of The slides, review of gny «
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bage 42 Page 44
1 A No, you never saw — 1 description of anatomy there, znd I believe it's
2 Q - pathology in those two cases? 2 three different locations, can you tell me,
3 A Correct. Inever saw anything on those 3 literally speaking, or if you want o use an object
4 cases, but Lhad coniractual relationships, or had’ 4 such as a tennis ball, a football, something fo.
5 some type of relationship with either the 3 that effect to describe the area that the hematomas
6 pathologist or another doctor looking at the case. 6 were found in? '
7 And I got sued, and I was dropped in those. 7 A Well, it says the left perinephric fat
8 Q  Okay. That leaves s with éhe last & also contains small hematomas. Small, What does
9 case. 9  small mean? To me, small is one or two centimeters
10 A lremember that was versus 10 in diameter. So that gives me some idea, It says
11 Medical Center, and 1 got dropped out of 11 small hematomas. K says soft tissue hematoma
12 that case, too. My associate pathologist made the 12 dissecting through
13 diagnosis in that case and was sued, and 1 was sued 13 THE REPORTER: T'm sorry.
14 because I had a contract with that pathologist. 14 A Soft tissue hematoma dissecting through
15 @ Nopersonal involvement in the pathology |15 fascial plane of lefi retroperitoneum. I don't
16 involved in fh'a,t case, correct? 16 know how far it extended, how big it was. So.the
17 A Comect. 17 only descriptive word I have is "small” in the left
18 Q  Were you asked by Dr. 's lawyer . 18 perinephric fat. Fhave no descriptive term in the
19 to make a determination when his internal bleeding { 19 other area.
20 siopped at the hospital, or if it did stop? 20 ¥ 8o you're unable to tell the members of
21 A No. '21  the jury from the description of the area that the
22 Q  Po you have any opinion on that issne? 22 hematomas were found in how large of an area that
Page 43 Page 45
1 A No. Because there were actually -- if 1 1 isin the human body?
2 had had a slide ¢f the blood arovmd the — that was 2 A Well, did it extent through the entire
3 described in the autepsy, I could have maybe made a 3 area, or did it extend through part of the area?
4  determination how old.that blood wis. But the 4 Xt doesn'treally say. Itjust--
5 intern did not make any slide of the hematoma or 5 Q  And where did -
6 the hemorrhage or bléeding. around the fracture 6 A Yean'ttell
7 site. ‘ 7 €  What is the area that's described in the
8 Q  No way to determine the age of the blood 8 autopsy report, the three areas that the hematomas
9 simply becaase of the description that was listed 9  were found in?
16  im the antopsy repori? Hy A Jtsays left retroperitonenm.
ii A Mo You'd have to ook at it 11 )  What page are you on, Doc? I'm just —
12 microscopically to get some assessment of the age 12 A This is autopsy page 506. Hopkins
13 of the blood. 13 page 506.
14 Q Can you describe the area, sizewise, 14 Q Ywm on the wrong — I'll tell you what,
15  that was identified in the autopsy report where the 15 we're going to have to - hang on one second. If
16 hematomas were located? ' 16 we can work from one exhibit.
17 A No, there's no.description at all 6f the 17 Il show you what's been marked as
18 size of the kematoma. 18 Exhibit No. 4, and ask if you can identify that
19 Q That's 3 different guestion, Doctor, 19  document for us,
20 The question was, czn you determine the sizeof the | 20 A That's the antopsy report on Mr.
21 area where the hematomas were fonnd in the autopsy |21 autopsy 53259, performed at Hospital.
-22  report? Does the-description—a-medical | 22 ¢ Right. And if you could in that -
12 {Pages 42 to 45)
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Page 46 Page 48
1 exhibit, because I have a copy of that exact I A Again, I can say I have no size
2 exhibit in frent of me, if you can tefl me where 2 definition here at all. None based on the intern's
3 you're reading from. Is it the final conference 3 autopsy report.
4 nete at the top. ) 4 Q Does that mean that you would be nnable
5 A Yes. That's what it says. 5 1o render an opinion as to the size of the area in
6 Q Okay. What page are you on, Doctor? 6 Mr. 's body that the hematomas were found in
7 A Ttsayspage4d. 7 at the time of antopsy?
B Q Okay, page 4. Which paragraph, sir? 8 MR.:  Objection to form.
9 A It's the first paragraph down from the 9 A Yes,1can't accuraely give a
10 top. Said: Examination of the abdominal cavity 10  description as to how big or small these things
11  revealed soft tissue hematomas dissecting through 11 are.
12  the fascial planes of the Jeft retroperitoneum, hip 12 Q Okay. Can yon ¢xplais to me the basis
13 and left lateral abdominal wall. The left 13 for your opinion that — oh, excuse me. Let me
14 perinephric fat also. contains small hematomas. 14 show you what's been marked as Exhibit No. 3.
15 Q Okay. From those areas of the anatomy™ | 15 want fo ask you if you've seen that document
16 that were described by the prosector, what are the | 16 before?
17 sizes of those areas of the anatomy? 17 A Yes. Death certificate of Mr.
18 MR. Tet me just object to the 18 Q Have you ever had to fill out 2 death
19 form of the question as to area, because 19  certificate?
20 there's no delineation as to what you're 26 A No. Idon't do that.
21 referring to as an ares. 21 Q Okay. Then would it be fair to say that
22 But if yon can answer, you ean go ahead. 22 you're umable io comment on the procedures that
Fage 47 Page 4%
1 A Well, I can't tell you, because the left 1 doctors are supposed to follow when they fill out
2. retroperitoneum cither can extend for 15 2 death certificates?
3 centimeters or it could be two centimeters; it just 3 A Well, the procedure is you're supposed
4 doesn't give any dimension in here. So it doesn't 4 to take the disease process the patient has and put
5 say it involves the entire left retroperitoneums, it 5 that down as the primary diagnosis as to what
6 just says — mentions it. It doesn't say how much, 6 caused their death.
7 how big, how Little; it just says it's there. So1 7 Q Okay. And what is the canse of death on
8 can't tell you based on this awtopsy report how 8 that death certificate?
9  much hemorrhage is there. 9 A It says renal failure.
10 Q So, then — 10 Q And what's the second one?
il A Other than I can say there's a small one 11 A Hepatic failure.
12 around the left kidney; that's the description. 12 Q  Third one?
13 And simall to me means one to two centimeters. 13 A Exacerbation of aufoimmune discase.
14 C  And from the lack of a definitive 14 ¢  And the fourth one?
15 description in the autopsy report, would i be fair | 15 A Left pelvic fracture.
16 to say that you cannot then testify within a 16 Q Do you agree that when doctor signed
17 reasonable degree of certainty how large or how {17 that as a certifying physician that he certified
18 small the area of the bleeding was in M. . s |18 that those were the four causes of death on that
18 body that was found ai aufopsy? . 19  deati ceriificate? :
20 MR, i Object to the forin of the | 20 A Well, Dr. signed this before he
21 question and to the definition of area, but 21 had-the knowledge of the autopsy finding, so 1
HoA you éan ahswer, " " 7 T 122 dom't see how HE ¢an adouriely Hil'this report
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1 out. There's no way for him to fill this out- 1 established any foundation as to knowledge
2 accirrately. 2 about that.
3 Q That's a different question. When Dr. . 3 You can answer.
4 stgned that, doesnt the box say as a 4 A Tdon't know whose job it is to amend
5 certifying physiciac I hereby certify that the 5 death certificate, as I mentioned earlier.
6 cause of death and manner is what's listed above? & Q  Well, whoever's job it is, would you
7 A That's what , Dr.. , 7 agree that they had a duty to amend the death
§ thought at the time. Baut this is before the 8 certificate if they believe the canses of death
9 autopsy results were available, Soit's 9 were different than what was written on the death
10 inaccurate. 10 certificate?
11 So this death certificate should be 11 MR. : Objection to form and
12 amended to actually reflect the actual cause of 12 foundation.
13 death, which was aspiration of Kayexalate. 13 A Well, maybe the doctor at
14 Q Did you find any need to ask Dr. 14 Hospital whe performed the autopsy and said in her
15  why he did not submit an amended death certificate? [ 15 reportcanse of death; See death certificate, is
16 MR. . Il object. 16 the one who aetually shonld have amended the death
17 A That's notmy job to do. I would not 17 certificate. ‘Because she had the actual knowledge
18 talktoDr.. about that. That's his choice. 18 asto what caused Mr, 's death.
19 Q When you say that the death certificate 19 Q AndifDr. . had spoken with the
20 should have been amended, whose job would it beto |20 person that did the autopsy and was aware of the
21 amend the death certificate? 21 4utopsy findings, then the same would apply 10 him;
22 MR, : Object to the form of the 22 would yon agree?
Page 51 Page 53
1 question; also foundation. If he has any 1 MR. : Objection; form,
2 knowledge. , 2 foundation, and speculation..
3 A - Idon'tknow. I don't know who should 3 - You cap answer:
4 amend it. Maybe the state health department should | 4 A Tdon't know what Dr, should do
5 amend it based on the autopsy results generated by 5 inthis sitation.
6 Hospital, because this is a state 6 I'm just saying this is an inaccurafe
7  document. 7  death certificate and someone should amend it, and
8 Q  And why is it important to file an 2 T'mnot sure who's responsible for doing that.
9 amended death certificate? 9 Maybe General Hospital. This is
iG MR. : Objeciion; foundation. 10 specuiation. Siate eaith department. The intern
11 Didn't say it was important. 11 who did the autopsy. I don'tknow who's
12 Y¥ou can go ahead and answer. 12 responsible for amending the death certificate.
13 A Well, I think it is important because it 13 Q When is the first time that you informed
14 makes all the records inaccurate in the state vital 14 Dr. *s attorneys that this death certificate
15 statistics records. 15 should be amended to reflect what vou believe is 2
16 Q And if a doctor is aware of conditions 16 correct cause of death?
17 where 2 documeni that's filed with the siate vital | 17 A Ttold hio that the death certificate
18 statistics; such as a death certificate, is 18 was inaccuraie; that it did not reflect what caused
19 inaccurate, doesn't the doctor have an obligation | 19  his death. S¢ 1 think the first discussion I ever
20 to correct that false document? 20  had with him said that the death certificate is not
21 MR. : Objection to form, and the }21 accurate.
22 -foundation isstit off- Youwhavert—--- - 22 € When was thet first disenssion with Byr - -
14 {Pages 350 to 53)
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Page 54 Page 56
1 ’s attorneys? That would be the attorneys | 1 Q  Okay. Thisis new opinion number six,
2 from 2 that he did pot have — was suffering from hepatic
3 A Whenl talked to him either on the phone 3 failure at the time of his death. When did you
4 or in conference. 4 reach that opinion?
5 Q  That would be around May of ,would | 5 A Whén I looked at the laboratory values
¢  that be aceurate? 6 onMr.. , and also looked at the slide of his
7 A Yes 7 liver under the microscope.
8 Q Do you know if anyone has made an 3 Q And what date was that, Doctor?
9  attempt to amend the death certificate? 9 A When I looked at the slide under the
10 A No. 10 microscope?
11 Q Did you notify the state Department of 11 Q ‘When you reached that opinion. I need
12 Health and Mental Hygiene that there was an 12  to know that date that you came to that conclusion.
13  imaccurate dacument in their files that reflected a | 13 A Let me say it was within the last six
14 incorrect cause of death for . 7 14 months. Idon't know the exact date. AfterI
15 A That's not my job. 15 received the slides and the medical records on Mr.
16 Q That's a difTerent question. I'm asking 16 L .
17 if you called them and told them about that. 17 Q@ You can't tell within 180 days? You
18 A No. I didnot. 18 can't get any closer than that, sometime in the
19 Q Alright. Thank you, Doctor. 19 Ilast six months? Was it last week? Lmean, was it
20 A Again, it's not my job. 20 six months ago or was it [ast week? I'm trying to
21 Q Now, did the autopsy findings reflect 21 figure out the best estimate that you can for the
22 that Mr. suffered from renal failore? 22 time frame that you came to the opinion that he did
Page 55 Page 57
1 A He had renal disease, yes.- 1 net die of hepatic failure?
2 Q Do you agree that he was in renal 2 A Sometime after Januvary th, and moré
3 failure at the time of his death? . 3 likely than not before May th.
4 A Based on laboratory studies, yes, he was 4 Q And did you convey that to Dr. . 's
5 inrenal failure and he had underlying kidney 5 attorneys from the law finm of ?
6 disease. 6 A Iprobably did. Idon't recall the
7 Q  Aund that brings me to the next one 7 exactconversation, but I said he has fatty liver
8 regarding the — no, actually, hepatic failure, and | 8 disease but does not have hepatitis or
9 it has to do with diseases of the liver? 9 hepatoceltular necrosis or death of the liver
10 A Yes. 10 tissue.
11 Q Do you believe he was in hepatic failure | 11 Q  And the hepatic failure was not the
12 at the time of his death? 12 cause of his death; would you agree that yoxu also
13 A No,Tdont 13 conveyed that to Dr, 's attorneys?
i4 ¢ Okay. Why not? 14 A Yes. The cavse of his death was
15 A Because leoking at his microscopic 15 aspiration of Kayexalate.
16 slides of his liver, he did not have any evidence 16 Q Now, was the cause of his death due to
17 of what I would term hepatitis, hepatocellular 17 ibe consequences of a left pelvic fraciure?
18 necrosis, or death of the liver tissue. He only 18 A He had ¢omplications from his lefl
19 had faiiy Hver disease, as I mentioned earlier. 19 peivic fracture. I can'tsay it actuaily caused
20 So he didn't have any life-threatening hepatlc 20 his death. 1think agpiration of Kayexalate is
21 disease based on review of the liver slide 21 what caused his death asTve mennoned many txmes
‘22 performet af antopsy. ’ 127 already.
15 (Pages 54 to 57)
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i Q And did you also convey to Dr. s |1 A Did Iwrite them down?
2 attorneys that you did not believe that the canse 2 Q  Yes, sir.
3 of his death was due to complications from lefi 3 A No
4 pelvic fracture? 4 Q And they're not in any e-mail
5 A That's:a muddled question, and I'm not 5 communication with any attorney?
6 sure exactly what complications of left pelvic 6 A Comrect. Everything's verbal.
7 fracture means in Dr. ’s context. I'mnot 7 Q  Everything's verbal.
8 sure what he was, trying to convey with that. Mr. 8 Are there any other verbal opinions that
9 did have a pelvic fracture, Did it directly 9 you communicated to Dr. 's attorney that you
10 cause his death? Not really. He died from 10 haven't told me about?
11 aspiration. 11 MR. T Well, let me just object
12 Q Was ita proximate cause of his death? 12 to the form and the broad nature of "verbal
13 A What do you mean by proximate? 13 opinions." But if you can understand and
14 Q Do you know what the defivition of 14 answer it, you can.
15 proximate means in the Jegal community, Doctor? 15 A Imean, we discussed many things when we
16 A Like directly related to; is that fair 16 discussed this very lengthy autopsy, and I can't
17 enough? 17 recall every single word that I said. But, the
18 Q 1need to know what your understanding | 18 opinions I have given so far are accurate and true
19 of the definition of proximate is in the legal 19  as to what my opinjons are,
20 community for which youll be testifying in. 20 Q What I'm trying to figure out as we go
21 A Well, directly related I would assume, 21 through the deposition, I asked for the opinions
22  proximate. g 22 that you wanted to pive. 'We talked about the two
Page 59 rage 61
1 Q Okay. Is it - do you understand what 1 that were in the Writtén documenis; we talked about
2 the term motre likely than not means and what 2  the additional foni; now we've uncovéred a fifth
3 preponderance of the evidence means? 3  one, sixth, seventh, and ¢ighth opiuion.
4 A Yes o, 4 Instead of me trying to go throwgh and
5 Q  Okay. Do you think it's more likely 5 figere out what all your different opinions are by
6 than not that on¢ of the causes of Mr. is 6 going through all the documents, what I'm asking
7 death was due to complications from left pelvic 7 you fox, if you conld fell me ahead of time so T
8 fractore? 8 don't have to guess.
9 MR, : Objection to form. You | 9 A 1think we've covered just about
io ©an answer. 10 everything I was going tohave an opinion on,
11 A 1think it may have led to his 11 Q Okay.
12 complications, yes, relating 1o his 12 A Asfaras Icantell. Unless you find
13 hospitalization. But it did not direcily cause his 13 other documents I have to discuss.
14 death. His death was caused by as;;ifaiion. 14 QG  Well, that's what U'm trying to find
15 Q Okay. And you also coniveyed this 15 out
16 opinien to the doctor — to Dr. ‘s lawyers |16 Were you asked to defermine whether Mr.
17 atthe same timie you conveyed the other opinions; 17 sulfersd from infernal bleeding while he
18 would that be accuiate? 18  was a patient at the hospital?
119 A Yes, 19 A No.
20 Q  Are these opinions regarding the rexal. 20 @ Doyou have an opinien if ke did or did
21 failure, the hepatic failure, and left pelvic 21 not? . .
122  fracture ahywhere writter down? 122 A Well hehad obviously some hemorrhiage —
16 (Pages 538 to 61)
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Page 62 Page 64
1 around his fracture site. So he had hematomas 1 really not significant in terms of causing heah‘h
2 around the fractire site as mentioned in the 2 problems. :
3 autopsy report. 3 Q@ So from a percentage of blood loss, did
4 Q  So you would agice that there's evidence 4 e lose 5 percent, 10 percent, 15 percent, 20
5 in thé medical chart — or strike that. 5 percent?
6 Is there evidence in the autopsy that 6 MR. : 1 would object to the term
7 Mr suffered from internal bleeding sometime | 7 "loss” because he's already talked about fhuid
8 after kis fall and before his death? 8 resuscitation too,
9 A Well, he has evidence of bleeding; he 9 But you can answer the question.
10  had some hematornas around his fracture site. 10 A Yeszh, I mean, you replace blood, and
11 Q s that a yes? 11 with volume replacing with fluids in addition to
12 A Yes. 12 blood, if you need blood. In this case, in our
13 Q  And you're unable to render opinion when 13 hospital, Mr. would not even mest criferia
14  the bleeding stopped; would that be accurate? 14 for transfusion. You'd have 10 go below the levels
i5 A Coizect. 1 don't think anyone can teil 15 he was at to get a transfusion at
16 you when it stopped. 16 Medical Centet.
17 Q Isthere anty evidence in the medical 17 Q Did he meet the eritéria for at least
18 chart, in the laboratory tests, that are suggestive 18 one unit of blood?
19 of internal bleeding? 19 A No, you have to go below -- at
20 A His hemoglobin and hematoérit fell from 20 you have to go below a hemalocrit of 24 and
21 33 —about 33 {0 24.8, I believe. Hemoglobin 8.7. 21 hemoglobin of 8, and he hadn't reached that yet,
22 Q Is that evideénce of internal bleeding? 22 before blood is administered here at
Page 63 Page 65
1 A Tguess aboirt one to two uxiits of 1 1 don't know what the criieria dare at :
2 bleeding. If's not clear because of fhuid 2 General Hospital.
3 resuscitation can canss some dilutional change in 3 ) And you're not here to testify on the
"4 the bloodstream, and that can falsely lower the 4 staiidard of care with respect to the levels at
5 blood counts. 5 which a doctor'should order a blood transfusmn or
6 Q But you do agree that there's evidence 6 units of blood, correct?
7  of at Teast one to two pints of blood loss - 7 A.  Right. ¥fit's - a host of clinical
8 A Yes 8 factors that go into blood ransfusion, including
9 Q - during the time he was ih the 9 the condition of the patient. Do they have
10  hospital? 10 underiying cardiovascular disease? Do they have
11 A Yes. Which is not significani in any 11 underlying pulmonary discase. So it's not just
12 adult male. ‘ ‘ 12 numbers. You have to look at the patient overall.
13 @& And how many pints of blood does Mr. 13 Q Does it matter wheiher the patient comes
14 have in bis body at the time he was a patient | 14 inwith a iowei than normail hematocrit or lower
15 &t the hospifal before he lost one 0 two pinis of 15 than sormal hemoglobin levels wlhen you talk about
16 blodd? 16  thé bottom line of 24 and 8 that would spark
17 A Itwould be five times - you have 17 someone togive a patient blood?
18  about — circulating blood violume is about five to 18 A Well, actually, in_ fict people who have
19  six liters in an adulf male. I believe. Sohe 19 low hematocrits and hemogiobins ¢an tolerate lower
20 might have lost -- a urit of blood 15 450 ¢c's. He 20  Jevels than 4 notmal pérson with a normal level.
21 might have lost 900 cc's, based on an estimation 1 21 'We have renal patients walkifg around on renal
‘37 can give you based on his Blood counts. Which is 57 dialysis who have hemisioorits of 20, 22, and they
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lead nonnal lives. They have very low blood counts
because their kidneys don't make — don't make the
factors that cause red cell production. So, people
with chronic anemig can actually tolerate lower
bleod counts than people who have no anemia,

Q WasMr, diagnosed with chronic
anemia? :

A 1don't know if he was diagnosed with
chronic anemia. He was anemic when he entered the
hospital and had, from my reading of the medical
records, previous low blood counts in the 30 — 33
to 35 range, So he's had this for a while.

Probably for aboyt two years before he died.

Q Okay. Now, were there other signs that
indicate an internal bleed other than the
hematocrit and hemoglobin? Did you see-anything
with respect to the blood pressure; héart rate, -
pulse, things of that nature, that are indicative
of the blood loss? . '

MR. : Objection to form,

A Youknow, I should leave this to
clinicians, becanse I don't really deal with this.
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Page 68
in his blood right before he died?

A Ibelieve it is extremely low, 18,
probably from his aspiration. He couldn’t move air
into his lungs.

Q  And where did you get the figure of 18?

A Under the Iab fesults, in the tab
results section.

Q Okay.

A PO2 was 18, I believe.

Q Okay. And that's the oxygen
concentration and the hemoglobin; would that be
accurate?

A That's the oxygen, concentration in your
bleodstream. That's the blood gas. It's called
blood gas.

Q Okay. Do you know what the CO2 levels.
were?

A Ithink it was ¢levated at 78. He
wasn't moving any air because of aspiration. He
couldn't breathe.

Q@ Okay. And what was the guantity of
Kayexalate that was in his lungs on autopsy?

o~ v Lh o W B e
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But his blood préssure was variable, his pulse rate
was variable. Sohe had alotof variationin
both, from my review of the records. But ) should
leave it to the clinicians as to whether that meant
bleeding or other' medical problems. He was on,
blood pressure medication. He got the intravenous
immunoglobulin that ¢an lower your blood pressure.
So, he had a lot of factors that could chaoge his
blood pressure. I'll leave it to a clinician to
siudy == tajk about that.

Q Okay. So you don't feel qualified to -
render an opinion in that area?

A Not aboiut his blood pressure, his pulse,
or anything like that. That's more of a clinical

Q Okay. Do you know what his pulse ox
reading was shertly before he Gied?

A Iknow what his pO2 was. Not his pulse
ox, his bloed gas,

Q Okay. And what is p02?

A Your oxygen concentration in your blood.

€ Okay. What was his exypen conceiirationr

=T B Y O ]

b —
[FEEN 5]

[
—

Page 69

A 1think it wes a great deal of
Kayexalate was present; it's on every single slide
of every Iung section in almost all the major
airways that I could see under the microscope.

Q  And can you give an estimate of the
guantity from the review of the slides?

A Ican'ttell you the quantitative. T'd
say it was extensive, just based on my knowledge of
the bronchial tree and looking at the slides and
lobking at ~ that aimost every single major
bronchus was plugged with Kayexalate crystals and
mucus from his gastric contents.

Q And, Doctor, the slides that you've
brought with us, the photscopy ealargeménts, those
are the ones from Exhibit 5A to 5G, did you pick
these slides out to pinpoint the preseace of
Kayexalate in the tissues?

A Onsameofthem. _

Q Okay. Why don't we go through each one,
and you can tell me why you picked that slide out
and why you photocopied that slide.

- A- - Youwant to-stast with alf of them?
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the term "possible.” Youmay answer.

1 Q  Just with the first exhibit. i
2 A Well, this is heart muscle. 2 A Anything is possible. Butthisis a
3 Q Okay. Hold on 2 minute. That's — see? 3 sampling, and the pathologist who looks at the
4 A Oh 4 heart muscle grossly with the naked eye to see if
5 Q Yes. 5A is heart muscle. 5 there are any areas of change, softening,
6 A 5A is heart muscle, just to show that 6 discoloration also examines the coronary arteries
7 his heart muscle didn't show any evidence of 7 tomake sure there aren't any plugs or thrombi in
8 ischemia or myocardial infarct or heart attack. 8 the arteries. The way to get a heart attack is to
9 The heart muscle looked relatively normal. The 9 plug the artery with a thrombus, and this gentleman
10 muscle fiber's a little bit thickened, which goes 10 had none. So, he's got an extremely remote chance
11 along with the heaviness of his heart. 11 of having a heart attack.
12 Q 'When a person has myocardial isfaret, is | 12 Q Isii plaosible that there are other
3 it always geing to show up on antopsy? 13 areas of bis heart that wonld have shown evidence
i4 A Notifil's extremely recent, less then 14 of a recent MI that, simply because they didn't
15 a few hours old, probably will not show up on 15 take it from that area of the heart, we don't have
16 aitopsy. : 16 them here?
17 Q  How about a few days? 17 MR. : Objection to form and the
18 A Few days will show up, yes. 18 term: "plausible.” You can answer.
19 Q To what extent? 19 A Twould doubt it. There was no gross
20 A Tt depends on the age of infarct. 26 evidence of any changes in the beart muscle.
21 There's an aging process so, there's different 21 Q What about the enlarged heart, does that
22 changes at five to six hours versus 10 days; it 22 indicate 2 recent cardiac event?
Page 71 Page 73
1 goes through a'sequénce of aging, let's say. 1 A No, that's of longstanding; takes many
2 Q  Assuming he had an infarct when he fell, 2 years for that to happen.
3  which-caused him to fall, what would you expectto | 3 ¢ Many years?
4 see on the slide? 4 A Yes.
] A Iwould se¢ damage of the muscle fibers, 5 Q  If a person has a normal beart on day
6 death of the mustle fibers, if he had an infarct. 6 one, then has an enlarged heart three days later,
7 You would see inflammatory cells around the miscle 7 what would be the causes of the enlarged heart over
8 fibers, mainly neutrophils at a three-day interval. 8 that three-day period?
9 Maybe a few lymphocytes. Depends on the age, 9 A You mean weightwise? Do you mean
10 dgain. ' - 10 enlargement or chamber dilatation?
11 Q How many heart muscle slides, tissue 11 Q Wel -
12 samples were taken? 12 A That's two different things.
i3 A Two. 13 Q — from the definition that's in the
Q Do you know what part of the heart they 14  autopsy report, fhere was an enlarged hearf. Can
came from? 15 wyou tell from the sutopsy repert what the prosector
A 'No. Well, I think one was right 16  was talking abowt? He mentioned two different
ventricle and one was Ieft ventricle. i7 things. Do you imow which one the prosector was
Q Is it possible that there was an MIina 18 talking abouf when he had an enlarged heart?
different area of the heart, or different, that you 19 A~ Yes, I think they're referring to the
would see changes in the tissue in other areas 20 weight of 690 -grams, which is a heavy heart. It's
except for the two areas that were biopsied here? |21 about 200 some grams heav - it's 200 grams heaviér
T MRS T Objection to foriand o ~ 122  thin a norindl adufi male should have.”
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1 Q Okay. 1 Q And the next one?
2 A Ifnot 300 grams. So that takes a long 2 A 5Eis apictore of Mr. Jliver as
3 period of time for that thickening of the heart 3 seen under the microscope, and it bas these little
4 muscle to oceur. I'm talking years. 4 circular structures which s fatty replacement of
5 Q  Is there any other response a heart 5 the liver by fat. This is called steatosis,
6 event could have occur three days before that would | 6 believe referred to in the autopsy as steatosis,
7 not appear on autopsy findings? 7 and it shows the fatly change. If also
3 A Well, anything could happen. But — 8 demonstrates there's no active hepatitis, there's
g Q  That's what I mean. Can you teli me 9 no active necrosis or death of the liver cells.
10  what the other possibilitics are for Mr. to 10 8o, Idon't believe Mr. had hepatic failure,
11 have a cardiac event, when he fell, that would not 11 based on review of that slide.
12 show up on autopsy repori? . 12 Q Néxtone? .
13 A Sure. You could have an electrical 13 A 5T is a picture of Mr. | kidney as
14 rhythm disturbance; that cannot be observed at 14 seen under the microscope. It shows evidence of
15 autopsy. That's an elecirocardiographic finding. 15 coronic inflammatory change, which are these little
16 Pathologists cannot see électrical thythm 16 dark dots you can see throughout the pictore.
17 distorbances. _ 17 ‘These are lymphocytes, which mean he's had chronic
18 Q Anything else? 18 inflammation of the kidney probably from a history
19 A That's all I can think of at this point. 19 ofkidney stones and probably more likely than not
20 Q  1Let's talk about the mext slide. 20 previous infection of the kidney, called
21 A This is a section of lung, shide 21 pyelonephritis.
22 number4. 22 Q And the next one?
: Page 75 Page 77
1 Q  And the exhibit on the back, Poctor, 1 A A picture of the testicular tissue of
2  please? . 2 Mr. Dixon's Exhibit 5G, showing he had extensive
3 A This is Exhibit 5B. So thisis 3 atrophy and scarring of his testicular tissue,
4 section of lung taken through my microscope showing | 4 which goes along with his history of hypogonadism.
5 this center circular area, which is a bronchns, and 5 Q  But that last, Exhibit 5G, plays no part
6  within the bronchus there are little purple dots 6 in your opinions as to his cause of death; would
7  which are Kayexalate particles, surrounded by pink 7 that be true?
8 material which is mucus. And this means that Mr. 8 A Right, It's just a pathologic finding.
9 aspiraied Kayexalate into his bronchus. 9 Q Okay. Are there any other slides that
Ht Q  Next shide, if you can. 16 we don't hiave copies of that you find are imporiani
ii A Exhibit 5C is another section of i1  in order to explain any opinions that you intend to
12 bronchus, different bronchus, showing again the 12 pive in this case?
13  circudar clear area is the bronchus. In the center 13 MR, : Object to the form. You
14  is these particles of Kayexalate which are the 14 can answer. .
15 purple dots, apain showing plugging of the bronchus [ 15 A Well, the other slides had findings that
116 by Kayexalate material and nucus, 16 we mentioned earlier, the minor findings of the
17 Q  Aud the nexi one? 17 thyroid nodule, the colon diverticulosis.: T think
18 A Exhibit 5D is just a high-power view of: 18 wehadalist
19  of a Kayexalate particle, this purple material 19 Q  Iden't mesn fg ent vor off, hot ave the
20  here. Jast wanted to show that that's what it 20 other slidés that we don't have pictures of, do yon
21 looks like under the microscope. Thai's 21 intend fo use them to support any of the opinions
22 characteristic of Kayexalate under the microscope: 22 that-you intend fo givein the--case--regarding-the
20 (Pages 74 to 77)
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1 cause of death, the hepatic — the lack of hepatic 1  here today if those slides are only important in —
2 failure, talk about renal failore, the other 2 1den't want to put words in your mouth, Doctor.
3 opinions, or are they simply you just taliking about | 3 But if those additional slides, other than what's
4  them because they were mentioned in the autopsy | 4 been blown up in 5A and G, are only important for
5 report? 5 your opinions relative to the minor findings in the
6 A No, I'm talking about them because 6 autopsy report not clinically significant to his
7 ihey're on the autopsy slides, the cause -~ the 7 death, then I won't be asking you any questions
8 findings I gave you. They're all represented on 8 about that. If yor believe that they have some
9  the slides here. 9 other valug in your opinjons for other opinions
10 Q Let me go back and ask the question 10 that you're going te give, I need to know that now
11  again. I'lseeif] - 11 because then I need to ask you a question on every
12 A I'mnot sure if [ understand the 12 single stide. So you have to tell me.
13 question. 13 A Well, I mean, there are certain slides
14 Q  I'Hsee if I can make it more clear. 14 that have major findings that we have discussed
15 Right, ‘ 15 that relate to Mr. death.
16 For the opipions that you intéend tor give 16 Q And those would be the slides that were
17 in the case, and this has to go with opinion, the 17 blown ap in exhibits 5A through 5G, correct?
18 fourth, what I'll call new opinion, minor findings | 18 A Right. Well, 5G is not significant to
19 on antopsy that are not clinically significant 19  his death.
20 regarding the canse of death. Are those the other |20 Q Right.
21 stides that we have here that have not been blown |21 A It's justafinding —
22 wuwp? 22 Q 5A through 5F?
-Page 79 Page B1
1 A Yes. 1 A Right.
2 Q  Okay. : 2 ) Now, other than 5A through 5F, which are
3 A - Yes. ] have pot taken a picture of 3 blowups of five slides here, do you intend to
4 every slide and every minor disease process that 4 discuss any of the other slides to explain any of
5 Mrn has. 5 the other opinions in this case?
6 Q Now, assurzing that we're not going to be 6 MR. : T'm going to object. And
7 talking about any of the minor findings in the 7 certainly he's reviewed all the discovery
8 autopsy report not clinically sipnificant in the 8 materials, and he's not foreclosed from
9 tause of his death, if we don't talk about those 9 commenting upon them just becanse you're
10  issues at trial, would you agree that you wonid i trying to limit kit as 16 what fie miy or may
11 then not be referring to the slides, the additional 11 notdo.
12 slides, that are other than exhibits 5A through 3G7 | 12 Q Then I'm going to have to ask you a
13 MR. : Well, Iet me just object, 13 question about every single slide. T was trying to
14 because I'm going to be certainly asking him 14 aveid that, and I — and counse} doesn't want to
15 questions at trial about all of the slides, 15 foreclose that. So I have to ask yon to peint owt
16 including the ones that are the 40 ones that 16 every single stide, we need to talk about every
17 are in Exhibit 7 and Exhibii 6, and as well as 17 oumber, and you need to explain to me what the
18 his review of all thosc covered materials 18 significance of that slide is and how that affects
19 SO - 19 your opision or how vou nsed that in reaching an
20 MR. : Ifthat's the case, 1 have 20 opinfon in this case.
21 to go through each and every slide. 21 MR. : Well, let me just state
-2 Q@ Ydidn'f necessarily want todo that 2% the reason I'mi asking the goestion is becanse
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1 it's a matter of excluding certain things on 1 Slides 30 — let's see. 34, 31, 33,20,
2 there, so that's why he was comprehensive in 2 32 and 12 ] believe are sections of kidney, and
3 taking a look and examined all the shdes. So 3 they show evidence of underlying kidney disease
4 YOu Can answer. 4 that we have discussed of chronic inflammation,
5 Q We got to go through every single slide, 5 pyelonephritis. And also demonsirate evidence of
6 doc. T — it's just, this is what we have to do. - 6 what is called acute tubular necrosis, leading to
7 Because I don't know what you may testify io 7 M 's renal fzilure.
8 regarding every single slide. So let's tatk about 3 Q Before we get to the next group, do you
9  exhibit — the slides in exhibit number - I'm 9 have any opinion on what caused the acute tabular
10 sorry, will you flip to the front? You go through |10 necrosis that led to his renal failure?
11  Exhibit No. 72 H A Treally don't know what causes acute
12 A Yes. 12 tubular necrosis. I can't tell you pathologically
13 Q If you can just -- I'm sorry to have te 13 what caused it. Some clinicat problem, but we'll
14 put you through this, but I've never seen these 14 leave that to the clinicians.
15 before, so we have to do this ene by one. If you 15 Q Okay, Poctor, you can continue.
16 can identify the slide number by number, and tell | 16 A Slides 38 ~ let e put:my glasses on.
17 me what significance that has and if you intend — 17 Excuse me. Reading glasses. Slides 38, 35, 37 —
18 did you use that slide in reaching any of your 18 Q  Let's stick with the group in Exhibit
19  opinions? 19 No.7-
20 A Allright. These are all labeled 20 A Okay.
21 autopsy 53259. Maybe we can mike that shorter, 21 Q  — first; Doctor.
22 though. SHde two is right heart muscle; it 22 A Allright. Slides 38,35 and 37 are
page 83 Page 85
1 changes no opinion I have. 1 testicolar sections showing testicular atrophy that
2 Q Okay. 2 we already mentioned.
3 A Slight one is left heart muscle, which 3 Q Okay. Have we covered all the stides
4 shows that Mr. didn't have any underlying | 4 that are in Exhibit No. 7, Doctor?
5 cardiac disease other than a heavy heart. No 5 A Yes.
6 infarction. 7 6 Q  Let's move to slides in Exhibit No. 6,
7 Slides four, seven, five, three, six, 7 please. :
8 and 11 are all sections of lung, and they all 8 A Slide 36 and 13 I'believe are testicular
9 demonstrate extensive aspiration of Kayexalate 9 sections, again showing atrophy,
10  pariicies, which piugs all the major airways. And | i9 Siide 14 I believe is pituitary gland.
11  even extends out into the minor air sacs. - It's 11 I'msorry. Isnot. I believe it's pancreas.
12 extensive, extensive aspiration. 12 And thyroid. I'm sorry, slide 14 is thyroid. Just
i3 Q Okay. Go ahead, Doctor, 13 shows a benign thyroid nodule.
14 A Slide 10 is a slide of liver, and I've 14 Slides 40, 39, nine and eight are
15 already discussed the fatty liver disease that Mr. |15 sections of the gastrointestinal tract that show no
16 has, and no evidence of hepatic necrosis. | 16  significant findings other thari diverticulosis of
17 Slide 15 1 believe is a section of 17 thecolon. )
18 spleen, and that has no significant — oh, I'm 18 Slides 18 and 16 I believe are sections
19 sorry. Slide 19 is a section of liver showinga 190 of skeletal muscle and a section of skin. The
20 benign hemangioma. No clinical significance. 20 skeletal muscle tissue section shows sorog evidence
21 Slide 15 is a section of spleen and two 21 of myopathy of undetermined type, which may go
22 smattymph nodes. Noclinical findings there. 22 along withrhis clinicat history of a chronic :
272 {Pages 82 to 85)
Merrill LAD

(202) 861-3410 (800) 292-4789 {301)762-8282 (703} 288-0026




DEPOSITION OF

; M.DB.

CONDUCTED ON THURSDAY, JUNE 2, 2011

~ Page 06 Page 88
! I neuropathy and myopathy. i Q  Well, the convulsions, according to the
2 1 believe slide 17 is a slide of 2 records, occurred first, before the vomiting; would
3 pancreas, and that only shows postmoriem 3 you agree with that?
4  degeneration change. ' 4 MR. i+ Objection to form.
5 Slide 30 is a section of pituitary 5 A That's what the records sitow, but it
6 glands, and I don't believe it has any significant 6 doesn't mean he hasn't been -~ hadn't been
7 change. . 7  aspirating before he had his convulsion.
8 Q You - what X mean is, it"s not 8 €Q What1 peed to know now is what facts in
9 sigpificant in any opinions that you intend to 9 the records can you point to that show that he
10 give; is that correct? 10 aspirated before he had a convulsion. Are there
11 A Cormrect. 11  any in there?
12 Q Okay. Thank you. 12 A His family said he had a great deal of
13 A And slides 21, 24, 25, 23, 22, 26, 28, 13 difficalty swallowing that material. And he more
14 27 and 29 are séctions of various sections — 14  likely than nof was aspiratirig at some point in
15 various areas of the brain of Mr. . And1 15 time in that episodes that he wis having difficulty
16 don't believe they showed any significant 16 getting that stuff down.
17 pathologic finding. 17 Q Why would yoir say that, when the fimily
18 Q Okay. Have we covered all the slides in 18 was watching him the entire fire and didn't witness
19 Exhibit No. 67 - 19 any aspiration?
20 A Yes. . 20 A Well, do they know what aspiration is
21 Q Thank you: Do you intend to give any 21 and what happens, and what the symptoms and signs
22 opinion asto what éaused Mr. to aspirate the | 22 are?

\ Page 8T Page BY¥
1 Kayexalate? 1 Q  Well, if you said he did, what would the
2 A Tjustnoticed in his history and also 2 symptoms and signs be for the aspiration that -
3 depositions ofhis wife that he had persisteni 3 accurred before he wenf into a convulsion?

4 pausea and vormniting, and he inust havé had an abrupt 4 A You can have a choking scnsation. I
5  episode of voiniting that caiised him to aspirate a 5 think he had some clioking problems getting that
6 tremiendous amount of Kayexalate. 6 stuff down.
7 Q s that a history of vomiting while at 7 Q You think be choked?
- 8 the bospital? ' 3 A Well, I think that his family said he
9 A 1believe so, 9 had agreat deal of difficuity swallowing that
10 Q  Is that what yoir're reférring te? 10 material. '
11 A Yes. Inthe nurses' notes, and I think 11 Q T guess my question is, do you intend to
12 his family said he had very preat difficulty 12 give an opinion ene way or the other whéther the
13 drinking the Kayexalate; he had a hard time getting 13 convulsions came first or the aspiration came
14 it down; was persistently nauseous, so I think he 14 firse?
15 just had an tnfortunate episode of savere vemiling 15 MR, .+ Objection to form.
16 that led to massive aspiration. . o 16 A ['would think that the aspiratioh came
17 Q Do you know whether the convulsions came first.,
18 first, or the vomiting? 18 Q' Isthat an opinion thatyou infend fo
119 A Ican'itell you. He roay have hada 19  give in this case?
20  convulsion from hypoxia from the aspiration. That 20 A Sure.
21 is, he wasn't getting any oxygen to his brain 21 Q Within a reasonable degree of medical
: 22 bécause he aspirated T - 72 ceriainivy ’
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Page 90
1 A Yes. 1 Q  And have you ever diagnosed someone with
2 Q Okay. When did you develop that 2 choking, gagging, silent aspiration?
3 opinion? : 3 A No, I haven't diagnosed anyone with
4 A Based on looking at the record that 1 4 that. I don" see patients clinically in that
5 saw. . 5 regard.
6 Q  And when was that that the aspiration & Q Okay. What I'm trying to figure out is
7 came — aspiration preceded the convulsions, when | 7 what education in the medical field do you
8§ did you reach that opinion? 8 believe — if you intend to give this opinion, I
9 A Reading the record. 9 need to know what is the education in the medical
10 Q¢ And that — 10 field, because you've never treated or diagnosed
11 A That he was having trouble, and his 11 someone with gagping, silent aspiration, that gives
12 family members saying he has trouble swallowing 12 you the medical knowiedge to be able io render that
13 that material. : : 13 diagnosis of a patient in this case?
14 Q And again, when did you read the record? |14 A Well, I get a lot of ung biopsies where
15 You said when you read the record. I need to geta |15 patients have aspirated material into their lungs
16 date? 16 and it's clinically inapparent they didn't know
17 A 1think it was 5/17/ 17 they had aspirated anything. I get a lung biopsy
18 Q No, I'm sorry, Doctor. The date that 18 and it shows aspirated material, aspirated debris,
19 you reached that opinion. 19 aspirated medication material. Patient's totally
20 A Idon't know. It was when I reviewed 20 unaware they've even aspirated anything. Solsee
21 the case, reviewed the slides, reviewed the antopsy 21 that in my practice. That's silent aspiration.
22 report. ’ 22 Q  But you've never diagnosed a patient
Page 921 Page 93
1 ) Ineed to get an approximate time 1 with silent aspirafion?
2  heeause it's very important. ‘ 2 A No. Tve diagnosed them with aspiration
3 A Pd say within the last 120 days. After 3 of foreign material into their lung biopsies. In
4 1received the slides and records. 4  their lung biopsies I se¢ it in my clinical
5 Q Well, within the Iast month? Could it 5  practice under the microscope, just like in this
6 have been within the last month? ¢ case. .
7 A Could have been. 7 Q Okay. What quantify did Mr.
8 Q OkKkay. . § silently aspirate before he had the convulsion?
9 A More likely than not it was. That's 9  What quantity of Kayexalate did he silently
10 afler I received the records from ' . In 130 aspivate before he bad the convaision?
11 reading the family's depositions that he was -- had | 11 A Tcan't quantify it. 1heveno idea.
12 a great deal of difficulty swallowing the 12 Q  And if you can't quantify it, then would
13 Kayexalate. 13  it.be fair to szy that you can't render an opinion
14 Q Is there anything in the medical 14  whether or not that amount of aspiration caused
15 records — the signs of aspiration are choking; is 115 hypoxia, because you don't know hew much is in his
16 that correct? ' 16 lungs?
17 A Well, it can be silent. Aspiration can 17 MR, : Objection. He's already
18  besilent. Many people aspirate and don't know i8 told you how much is in his lungs. 11
19 they've aspirated. And they also can also lead to 19 object to the form and foundation of the
20 symptoms, such as choking, gagging, coughing. So § 20 question.
21 it can ejther be silent or it can be clinically 21 A Well, yeah, he's got a massive amount of
-22 apparent. : - 122 Kayexalate in his lungs. Thetime sequence I can't -
Z4 (Pages S50 to S53)
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1 tell you precisely. Ijust know it's there. Ican 1 A Well, you could have a lack of oxygen to
2 teil you he aspirated. 2 your muscle fibers and that could cause a muscle
3 Q But you can't tell me what quantity over 3 spasm. Sure. People get cramps all the time from
4 what period of time; would that be fair? 4 alack of blood flow and lack of oxygen.
5 A Well, the pericd of time started when he 5 Q Was there evidence in the chart that Mr.
6 was mgesting the Kayexalate, that would be the 6 was not receiving an adequate flow of oxygen
7 starting point. How long it took him to aspirate 7 to his vital organs, his kiduey and his liver?
8 and how much and how fast, I can’t give you an 8 A Not that I know of.
9 idea. 9 Q Okay.
10 Q There's no way to know? 10 A His liver shows no evidence of lack of
1 A No, nobody can tell. 11 flow. AsImentioned, pathologically there's no
12 Q Okay. Well if there's no way to know 12  hepatic necrosis.
3 tlie gnantity over {ke time period because he had a 13 Q Would yon have to see an hepatic — in
14 comvulsion areund the same fime, there's réaily no 14 your opinion, would you have to see hepatic
15  way to know how much of the Kayexalate was 15 necrosis before you could render an opinicn that
16 aspirated before the convulsion other after the 16 the liver was not recciviug a full, adequate supply
17 convulsion; would that be a fair statement? 17 of oxygen?
18 A Yeah, I'd say that's fair. 18 A Yes, [would. Iwould have to see it.
19 Q Okay. And similarly speaking, there's 19 Under evidence of hepatic dainage.
20  know way to determine at whai point in {ime the 20 Q Okay. And how short or long of a period
21 hypoxia level was so high — let me askyoua 21 would the hepatic damage have occurred in or over?
22 question. Do you know whether the convnlsions weré | 22 I mean, is there a time period when it takes 24
Fage 95 Page 37
1 caused by hypoxia, or some other event that was | 1  hours to have hepatic damage, 48 hours, 72, a week,
2 gpoingon? 2 two weeks, three mdnths, a year?
3 A Well, the autopsy didn't reveal any 3 A The lack of oxypen? It would take a
4  underlying brain disease that we know caused a 4 ¢ouple hours.
5 convulsior. So based on the aspiration and his 5 Q A couple hours?
6 Thypoxia, I would say ihe hypoxia may have led to 6 A Before you could see-— before you could
7 his convulsion. ‘ 7  see any damage.
8 @ I8 that more likely than not, or you 8 Q Okay. And you would miean 3 complete
9  just don't know? : % lack of oxyZen or just a decreased lack of oxygen?
10 A" 1don' think we can say precisely. 10 A Depends on the amount of decrease. It's
11 Q Which means you can't say more likely {11 variable.
12 than not. 12 Q  And the same would be the varying
i3 MR. : Objection to form. 13 degrees of necrosis in the liver, correct?
14 A Not at this point, no. 14 A Tm not sure if they foliow through like
15 2 Dees lack of oxygen £ srgans and 15 that :
16 tissues result in a person having convuisions? 16 Q  Well -
17 A Well, it would have to be lack of oxygen i7 A Tmnot sure if T understand your
18 to the brain, not just all organs and tissues. 18 question.
i9 Q@  Okay. ’ 1% Q Okay. Lef's try ii again. You bave an
20 A It's precisely the brain. 20 opinion that he did not suffer from hepatic
21 Q Solack of oxygen to a tissue would not |21  faifure, liver failure, correct?
‘22 “eaEge R EpESm? 0 T T2 A Correst ™" 7 7T
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Q And that's based upon the fact that the
microscopic slides that you looked at did not show
evidence of necrosis, correct?

A Correct. And also that his bilirubin
level remained stable at 0.5. You have to have an
elevated bilirubin level to diagnose hepatic
failure.

Q How about an increase in any of the
liver enzymes?

A Well, the enzymes that are increased are
found not only in liver but other parts of the
body, including muscle fibers. And because his
bilirubin didn't go up, it's possible that the
enzyme elevation carne from a source other than his
liver. ] -

Q Do you believe that the enzyme
elevation, the liver enzymes, came froni a source
other than his liver? The increase in those
enzymes came from a scurce other than his liver?

A It's more likely than not it could have
come from his skeletal muscle. He had elevated
CPK, which is a marker for muscie damage. He also
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Page 100
about what could be. [t has to be more likely than
not. Is it your opinion, more likely than not,
that the elevated liver enzymes were caused by
something else other than the liver?

A You're calling them liver enzymes.

They're not specific to liver tissue. They are
found in many other organs, those enzymes. So
elevation of enzyme levels doesn't mean that it
came from the liver.

Q Okay. And the enzyme levels that we're
talking about - so we're talking about the same
thing — ALT and AST, are those the two enzymes
that we're talking about, Docior?

A Yes, Alanine aminotransferase and
aspartate aminoiransferase. Those are the
initials.

Q  And my question again, de you have an
epinion within a reasonable degree of medical
probability whether those elevated enzymes were
causéd by damage to the liver or damage to same
other part of the body that was causing these
enzymes to increase?
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had elevated AST and ALY, which can also result
from muscle damage. And because his bilirubin
remained stable, he was not in hepatic failure.

Q Okay. And the enzymes, elevated enzymes
from muscle damage, what muscle damage are you
talking abouf in this case?

A Well, he had a — he had underlying
myopathy, number one. Number two, the trauma from
his pelvic fracture can also cause some muscle
damage wround the pelvic fracture.

¢  Did you compare the -- where ihe liver
enzyme was taken when he first went into the
hospital after his fall as compared to later on?

A Yes.

Q And was there an increase?

A Yes, there was an increase.

Q And have you made a determination as {o
what was the cause of that increase?

A AgIsay, it could be skeletal mugcle
damage rather than hepatic enzyme — hepatic
failure.
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A Twould have to say damage to some other
organ, tissue, such'as muscle. And the liver,
because the liver doesn't show any evidence of
necrosis that would cause ¢levation of enzymes.
And as | mentioned, the bilirubin level, which is a
key element in hepatic failure, never changed. It
stayed at 0.5,

Q Oklay. Have you ever diagnosed a patient
with hepatic failure?

A Tve diagnosed them with ¥iver necrosis.
Fiepatic failure Is a clinical diagnosis.

Q Butonly after sccing slides, pathology
slides, ¢orrect?

A Yes, hepatic necrosis.

€ And when did you reach that iast epinion
that you just told me about?

A Afler I reviewed the medical records and
looked at the autopsy slides of the liver.

Q Could have heen within the last 30 days?

A Yes, .

Q Do you have any reason to disbelieve

's-testimeny regarding what happened-in-
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1 the last hour of her hushand's life? i A 1dontknow. Idon't give Kayexalate.
2 MR. - I'm going to object to the 2 Q Do you know what it does?
3 broad nature of the question, and it makes no 3 A Yes.
4 reference as to what you're referring to. But- 4 Q What does it do?
5 1 rneam, you can answer the question if you 5 A I's absorbs potassivm from the
[ understand H. 6 gastrointestinal tract. It's used to lower your
7 A Thave not memorized Miss 's 7 blood potassiurn level. So I know that. 1don't
8 deposition, so I don't know exactly what you're 3 know the methods of administration.
9  referring to. 9 Q Okay. What is cardiomegaly?
10 Q  Well, you said that you relited upon some 10 A Enlarged heart.
11 portions of the depositiens in rendering opinions 11 Q  And ischemia?
12 in this case. You just testified that, from 12 A Alack of blood flow; the oxygen
13 perhaps the depositions, that Mr. was having 13 deprivation.
14 trouble getting down the Kayexalate. Would that 14 Q  Would ischemia cause a cardiac event?
15 come from the family assisting him with drinking 15 Can ischemia canse a cardiac event?
16 the Kayexalate, from the depesition testimony that 16 A Sure. It's the most common cause of
17 youread? Isthat where you're getting that 17 sudden death in the United States.
18 ioformation from? 13 Q  And if there was an ischemic event of a
19 A Yes, that's an impression I got from 19 minor nature, would that show up in the pathology
20 reading the deposition of Miss _ 20 slides?
21 Q¢ Do yor have any reason to disbelieve . 21 MR. : Objection to the form and
22  that testimony from Ms. | or her family members |22 the term "minor nature.” You can answer,
Page 103 . Page 105
1 as to what happened ia the fast hour of her 1 A What do you mean by minor?
2 husband's life. ’ 2 Q Can you have an ischemic event resulting
3 MR. : Objection to form. 3 in a cardiac event three days before a man passes
4 A If you could refer to me to a specific 4 away and bave no evidence of that event show up in
5 statement or saying what Miss said. [ have 5 ihe slides taken of the heart? :
6 not memorized her deposition. ' 6 MR. : Objection to form.
7 Q Idido’t ask you to memorize — 7 A T'm not suze what you mean by an
8 A lpgota generzi] impression that Mr. 8§ ischemic events. A lotof people have angina.
9 was having trouble taking down the 9 They have constriction of the coronary arferies.
10 Kayexalate. 10 ‘TFhere's no pathologic findings that can lead to a
11 Q Okay. And that came from her testimony, | 11  cardiac arthythmia; it won't leave any significant
12  eorrect, Doctor? 12 muscle damage. But electrically the muscle is not
13 A Correct. 13 fonctioning properly. So you may not find anything
14 ¢ Okay. Soyou're reiying upon her 14 pathologically on a slide. So it depends on what
15 testimony as being accurate in rendering your 15  you're — what event you're regarding -- referring
16 opinions regarding, at least, the Kayexalate 16 to.
17 corpsumption; would that be Fair? i7 Q  Okay. Your opinion in the writien
138 A Yes. And F'm not sure if the nurses' 13 documents indicate that Mr. — the pathiclogy
19 notes mentioned anything about it or not, and I 19 doesn't sapport the proposition thai Mr, had
20 dontrecall. So I'd have to review that again. 20 any preexisting cardiac processes, problems or
21 Q@ Okay, Can Kayexalate be administered 21 imjuries,
(22 rectaliv? i o T2 There cen be 2 preéxisting cardiac’
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1 process that Mr. may have went through that 1 transcript. That's what he said.
2 precipitated kis fall that would aot show up in the 2 A Thave a gqualified expert opinion; is
3 pathology slides; would you agree with that? 3 that what you're referring to? Or his deposition?
4 MR- : ¥'m going to object to the 4 Q  Well, I want to know if you're aware of
5 form, to the term "cardiac process,” but you 5 any opinions that Dr. : intends to give in
6 can go ahead and answer. ' 6 this case, through any method whatsoever, that you
7 A Do you mean an arthythmia or — 7 disagree with, And ¥ need to know what they are
8 Q Well, Doctor — 8 and why you disagree with his opinions.
9 A — what are we talking about? 9 MR.: : I'll object to the form of
10 Q - this is — this is a statement that 10 the question.
11 the Jawyers who first hired you said that youn were 11 A T'mean, you'll have to ask Dr.
12 going to give, and I'm just reading from that 12  what his opinions are. I mean, I could object
13 statement. They used the term that you were going 13 10— you know, he could say something tomorrow and
14  to say the pathology does not support the 14 Y could object to it. So,1don't have full
15 proposition Mr. had any preexisting cardiac 15  knowledge of what Dr. has said or is going
16 processes. X presume that you informed the. 16 1o say.
17 attorneys that you were going to testify to that as 17 Q  Well, Doctor, you have in front of you a
18 of Februsry , ? This is when they promulgated | 18 certificate of qualified expert that was prepared
19 this report. Is that correct? . 19 byDr. » along with his — is it a six-page
20 A Yes. He did not have any evidence of 20 detailed narrative that contains his opinions that
21 any ischemic cardiovascnlar disease. And I stand 21 are signed by him?
22 by that statement, still. Based on the autopsy. 22 A Yes. And 1 think I see one thing right
pPage 107 Page 109
1 Q Okay. Are there other-cardia¢ processes | 1 here--
| 2 that he could have had that caused him to fall and | 2 Q Okay.
3. pass out that wouldn't pecessarily be foend in the | 3 A --thatI object to.
4  slides of his heart? : 4 Q Okay.
5 A Sure. Aslmentioned, you can have an 5 A Ordisagree with. That Mr.
6 electrical disturbance, an arrhythmia, that will 6 died of shock while in the hospital. He did
7 notshow up on a autopsy. 7 not die of shock. He died of aspiration of
8 @ Have you read or are you aware of the 8 Kayexalate.
9 opinions that Dr. intends to give in the 9 Q When did you reach the opinion that he
i0 case? 10 did not gie of shock?
11 A 1don't think I've seen his deposition. 11 A When I determined that he died of
12 1 may have had a letter. I don't recall it. I 12 XKayexalate aspiration.
13 mean — ' 13 Q Okay. And this is nowhere written down,
14 Q Okay, So-— 14  though, correct?
15 A I'would have to look at it again, if 15 A Right
16 Thaveit. : 16 . Q Anddid yon actually say that te any
i7 ) Soyou don'f — so becaase you don’t 17 attorney, that he did not die — that you do not
18 know about his opinions, then it would be fair to | I8  beliéve thaf he died of shock?
18  say that you're unable to comment on ks opinioas | 1 A That wasn'teven brought up, Isaidhe
20 today? ' 20 died of Kayexalate aspiration.
21 MR.: : No. I'm going to object. 21 €  Soit's fair to say that you never told
122 He said he-didn't-have his-depositionr -- - 122 any atiorpey ip this case that you did not believe
28 {Pages 106 to 109)
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1 ihat doctor -- that Mr.’ died of shoek; is 1 A Acute patholopic event? Pathologic
2 that correct? . 2 event?
3 A Correct. 3 Q  An acnte - sorry. Acute cardiac.
4 Q Okay. Any other opinions that ymi 4 Exense me, Off the record.
5 disagree with? 5 {Discussion held off the record.)
6 A Tmean,I'm-- 6 Q 1Isthere any evidence that — any
7 MR. : Objection to form. 7 clinical evidence that he had an acuie cardiac
8 A Ifyou want to spend a couple of hours 8 event?
9 here, we can go over this line by line. 9 A Notthat 1 know of. His troponin level
10 Q Well - 10  wasnommal. He had elevated CK-MB, but that came
il A Imean, would you like to do that? 11 from the skeletal thuscle just like his CPK, and his
12 Q  --do you intend -- bere's what I need 12 AST and ALT, as I mentioned earfier.
13 to kmow. This is the only opportunity that I have | 13 Q And what about the AST and ALT?
14  to develop all the opinions that you intend to give | 14 A As]Isaid, they probably did not come
15 im this case. | 15 from his liver, did not come from his heart. Sol
16 A Okay. 16 den't think he had an acute cardiac event while in
17 (Cellphone call.} 17  the hospital.
18 Q H1don't ask you — you can take a 18 Q Have you ever diagnosed a living patient
19  break, Doctor, if yon want. We've been here for |19 with an acute cardiac event?
20 two hours. If you need five minutes to take that. |20 A  Havel?
21 THE WITNESS: No, that's okay. 21 Q  Yes,sir.
22 MR. GASTON: Go ahead. 22 A No, I don't practice c¢linical medicine.
rage 111 Page 113
1 (Brief panse.) 1 Pm basing this on pathology. 1 have no evidence
2 BY MR. GASTON: 2 of any acute cardiac event based on pathology,
3 Q 'We're back on the record. And the 3 other than what [ can see pathologically, as we
4 reason I'm-asking yow 2!l of your opinions, Doctor, | 4 already have discussed.
5 is because this is the only time that I have to 5 Ithink [ already rmentioned that Mr.
6 glean your opinions, and the opinions that 1've 6 did not meet criteria for transfusion at
7 been provided to date were the only two that were | 7 Medical Center, based on his blood counts.
% contained in the preliminary designation of expert | 8 And I don't believe there was anything mentioned in
9  witnesses that were filed Februaryof' . Andif | 9 the medical record that Mr. . was in shock.,
10 your dttorney intends to ask you if you have any 10 There are fio doctors' notes, nurses' notes saying
t1 other opinions or intend to comment on any of the {11 that Mr. - was in shock. And Dr. is
12  opinions rendered by Dr. or Dr, , 1112 stating that Mr. was in shock,
13 npeed to know what they are today because this is 13 Q  That would be a clinical diagnosis?
14  the only time that I have to ask you those 14 A Yeah s not mentioned anywhere in
15  questions. Then I'l ask you again when did yon 15 the medical record that Mr. is in shack.
16 reach those opinions, the date, and who yon related | 16 Q And do you intend to render an opinion
i7 those opinions fo. 17 on the clinical diagnosis regarding that, and that
18 A Itsays that Mr. i had an acute 18 thereis no evidence in the clinicat record that he
19 cardiac event. There's no pathologic evidence of 1%  had any signs or sympioms of shock?
20 an acute cardiac event, based on pathology. 20 A That's a clinicaf diagnosis. Tl leave
21 Q Ts there any clinical evidence of an 21 that to clinicians. But1 don't see any mention in
22~ -acute pathologic event?” - - 22 the firses’ nates 6F ih theé doctors' notés thaf Mr. ~ -
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1 was in shock. 1 I'mjust saying it's not anywhere in the medical
2 Q Okay. 2 record that he was in shock.
3 A So1seeno evidence that Mr. was 3 ) 'Well, I need to ask you another
4 in shock, based on the medical record. 4  question.
5 Q But you're going to leave the ppinion as 5 A —to that definitive statement.
6 to whether or not he was in skock to other doctors | & Q Ineed to ask you another question.
7 whom you do net intend to comment or give an 7 What are the classic symptoms and signs of shock?
8 opinion as to whether he was in shock; Is that 3 A Tl leave that to the clinicians to
9 correct? 9 explain.
10 MR. : No, I'm going object. He 10 Q Do you know what they are, or not?
11 said there's no evidence in the record of it. 11 A 1have seen medical records of people in
12 Q I just dida't knovw if you intend to give 12 shock, and where people have been described as
13 an opinioa, in your opinion, that Mr. did mot | I3 having shock.
14  have signs and symptoms of shock, clinical signs 14 ¢ But you're unable to describe the
15 and symptoms of shock. Do you intend to give that [ 15  classic symptoms and signs of shock from the
16 opinion, or do you intend to lcave that to the |16 medical standpoint as we sit here today. You do
17 clinicians, the other doctors who were treating 17 not feel yo're qualified to talk about that issue;
13  him? _ 18 is that correct?
19 MR. : Pl object to the form of 19 A, Tl leave it to the clinicians. .
20 the question. He's already expressed that 20 Q  Does that mean you're not able to talk
21 opinion. But you can answer. ' 21 about that today?
22 A Yeah, Fl] leave it to the clinicians to . 22 MR. : Objection. He answered
Page 115 rage 117
1 say whether he had shock. It's just not mentioned 1 the question.
2 in the medical record anywhere that Mr. ever | 2 A Yes, I'm not going to talk about it
3 bad shock. : 3 today.
4 Q Okay. _ 4 Q And you're not going to talk abeut it af
3 A And most nurses-are preity attuned to 5 triai?
6 that and most doctors are preity attuned to whether 6 A Right. I'll leave that to other people.
7 somebody's got shock. So it's not mentioned in the 7 Q  Allright. Thank you. Okay.
8 nurses' notés or in the doctors' notes. 3 Do you know over what period of time or
9 Q  What are the classic signs and symptoms 9 how many minutes — " sorry, do you know what the
i0  of shock? i pOzZ ievel was before Mr. | staried o po igio .
1i A Tii ieave it to the clinicians. 1I convuisions? Do you have any idea?
12 Q Told on. Now, you -- well, if you — 12 A 1have no idea.
13 A I'mjust saying it's not written i the 13 Q Do you know how long it took for the PO
14  medical record that Mr. .had shock. 14 level to drop to 182
15 Q Okay. But-- 15 A Thave no idea.
16 A Anywhere. 16 Q  Talked about acute tubular necresis, and
17 Q But see, you can't do that and then say 9 I don't know whetlier I asked youn that guestion,
18 you'll leave it to the — either you're not going 18 Was there evidence of acute tubular necrosis in Mr.
19 o comment on shock, or you are. If you are going § 19 's kidneys?
20 to comment, then I need to go down anvother road |20 A Yes, there was.
21  with you, 21 Q  Andéd you corréct me if I'm wrong, Doctor.
122 A -Okay, Tmnot going-to-comment-on it - 22 Did ¥ already 2sk you whether orpot youkmew-what - |
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1 the cause of that was and did you say you didn't 1 written down anywhere?
2 koow? 2 A For this case and every other case T've
3 A Ithink you did ask that and I said I 3 ever done I've never taken notes.
4 didn't know. 4 Q Okay. And would the same thing say that
5 Q Thank yon very much. 5 if you never take any notes, then there's no e-mail
6 Do you intend t¢ give any other opinions 6 commupication between any attorneys that copveyed
7 other than what we've already discussed here today? 7 your opiniens or any explapation for your opinions
] MR. : I'll just object to the 8 either?
9 form of the question. S A Correct.
10 A That's a broad guestion. Unless I find 10 Q Okay.
11 further information, 1 think I've-expressed my - 11 A 1ithink the only e-mails were ever
12 opinions at this point in time. ‘ 12  appointments and dates and things like that.
13 Q Okay. Do you intend to give any other 13 Q  On the death certificate, we talked
14  explanations to the jury of the opinions that you 14 about renal failure, hepatic failure, and left
15 intend to give at trial, other than what you 15 pelvic fracture? We didn't talk abont exacerbation
16 haven't discassed here today? 16 of autoimmune disease. Do you feel qualified to
7 MR. : 11l object to the form of 17 give an opinion whether or not Mr. died, one
18 the question, and to the term, quote, 18 ofthe causes of his death were exacerbation of
1% explanations unquote. 19 awtoimmune disease?
120 A You know, again, Fll say that I reserve 20 MR, = Well, let me just object
21 the right to, you know, explain things if I get 21 in terms of the use of "give an opinion.” Was
22 more information, find more facts. At this point 22 he able 1o exclude it or whether it was the-
Page 119 Page 121
1 in time, I think Pve given you my opinions. 1 cause of it; is {hat your question?
2 Q  And have you given me theé explanations 2 MR, GASTON: No. And I'd appreciate, if
3 for your opinions that you intend to provide to the 3 you're going to say a speaking objection, we
4 jury at the time of trial? 4 need to Jeave.
] MR.: : Objection to form. 5 Q  The question is this: do you feel
6 Q  So far as of today? 6 qualified as an expert to talk about or give an
7 A Yes. 7 opinion as to whether or not one of the causes of-
s Q Okay. § Mr. 's death was 2n exacerbation of autoimmeane
9 MR. GASTON: All right. Ijustneed a [ 9 disease?
10 couple minufes. I think that's all the 10 MR. . Objection; form and
11 questions 1 have. | 11 foundation. You can answer.
12 THE WITNESS: Okay. 12 A Tcan tell you that the slides at
13 (Bricf pause.} ' 13 autopsy showed no pathologic evidence of any
14 BY MR. GASTON: 14 auntoimmune disease. So I can say, based on
13 Q Dector, you conld correct me if I'm 15 pathology, I find no evidence of autoimmune
16 wrong, but did ! understand your testimony that, 16 discase. 1think the pathologist who did the
17 for a1l the opinfons that you reached in this case, 17 autopsy noted the same thing, that there was no
18  you niever prepared one single note of those 18 definitive evidence of anioimmune disease based on
15 opinions, written note; is thai correct? i9 pathology. .
20 A Correct. That's how I usually do . 20 @ And from the death ceriificate, wonld
21 Q And you never have enesingle iote of 21 you agree that the death certificate was aiso
122 ampy explagations of why von reached tﬁéﬁe“oéi'ni'o"ns 27 §Ened Y the ofGice of the wiedicaTexaninger?
31 (Pages 118 to 121}
Merrill EAD

(703) 288-0026




DEPOSITION OF

, M.D.

CONDUCTED ON THURSDARY, JUNE 2, 2011
Page 122 Page 124
1 A I'mnot sure. Where? 1 from the record that would have produced that
2 Q I T may point out te you, Doctor, OCM 2  vomiting at that tizoe, in your opinion?
3 and the signature there? 3 A I think in his records he had persistent
4 MR. : Objection. 4 mausca for actually quite a long period of time in
5 A T'm pot sure whose signature that is. 5 his medical records, even before his
¢ And I'm not sure why they signed this death 6 hospitalization he had episodes of nausea. So¥'m
7 certificate. 7 not sure what caused it. There's no pathologic
8 Q  Okay. Do you agree that the cause of 8 basis for it that I can find.
9  death was accidental? 9 Q Okay. Allright.
10 MR. 1 Objection to form. 10 MR. GASTON: That's all the questions 1
11 A Yes. He asplraf.ad Kayexalate. I guess. 11 have.
12 ifyou want to call that an accident. 12 THE WITNESS: Thank you.
13 €  Buil not the accident of the left pelvic 13 MR. [: 1just have a couple.
14 fracture leading up to his death? 14 THE WITNESS: Sware.
15 MR. : Objectton te form. 15 EXAMINATION
16 A Well, obviously, there's — he had a 16 BYMR. : :
17 fall and 1 guess you can call that an accident. 17 Q@ In your review of this case, did you see
18 But his true cause of death was aspiration of 18 any evidence of pulmonary inflammation.
19 Kayexalate. . 19 A No. No pneumonitis, no evidence of
20 Q And again from your opinion there is no 20 pulmonary inflammation.
21 definitive reason why he aspirated the Kayexalate; | 21 Q Can you explain from a pathological
22 would that be correct? 22 standpoint what happened when the Kayexalate
Page 123 Page 125
1 MR. : Il object to the form 1 aspirated in terms of his inability to deliver
2 and foundation of the question. He's 2 oxygen to his circulatory system?
3 testified - 3 A - Sure. The gastric contents basically
4 MR. GASTON: That's fine. Please don't 4 plugged all his airways and even went out into the
5 do a speaking objection. 5 air sacs, small air sacs, which meant that he could
6 A 1t says throughout the records that Mr. 6 not breathe in adequate amount of air fo oxygenate
7 had nausea and vomiting, had episodes of 7 it --to oxygenate his blood.
8 wnausea‘and vomiting before he even. got the 8 Q Amnd how were yoa able to exclude any
9 Kayexalate. So T assume that we can assume thathe | 9 bleeding as the cause of his demise?
16 still had nagsea and vomiting when he got the id A Based on the description in the autopsy,
11 Kayexalate, and he aspirated the Kayexalate from ii the-—-itwas—
12 his vomiting. 12 (Cellphone call.)
13 Q  But what caused the vomiting? 13 THE WITNESS: Wait a second. ItHl
14 A Well, he had persistent nausea and 14 stop. I'll let that go.
15 vomiting throughout his hospitalization. And 1 15 MR. : Just for the record, we
16 don't know what caused it. 16 had an inte;mption of a phone call during his
17 ¢ That's my question. Okay. Thank you. 17 answer.
18 A There's no pathologic cause for it that 18 A Good. Could you repeat that question,
1% Tcan find. He didn't have evidence of gas.;m 19 pleade.
20 esophagitis, or anything significant in his 20 Q Sure. Could you tell me how were yon
21 pgastrointestinal fract that would cause vomriting. 21  able te exclude bleedmg as the cause of his
122 Q- -Andno-other cause that-you-canfind out 122 - demise?-
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Page 126 Page 12§
1 A The one thing that based on the 1 A And Isaid I didn't think the bleeding
2 autopsy report, they didn't even put hemorrhage or 2 ledtoMr. 's death.
3 bleeding at the top of their list of their anatomic 3 Q  And that was because there was simply —
4  diagnoses. The mimber one cause of death, based on | 4 the amount of blood wasn't quantified in the
5 A/, A slash D, is aspiration with Kayexalate 5 autopsy report; would that be correct?
6 crystals. If you look at the autopsy report, it 6 MR. = Objection to form.
7 says soft tissue hematomas; it's all the way down 7 A That was not quantified, and also his
8 the page in terms of the anatomic diagnoses. Sol $ blood counts did not drop to a significantly low
9 don't think his bleeding was significant enough for 9 level to cause his death. A hemoglobin 0f8.7,
10 to regard him as having him bled to death. |10 hematocrit of 24.8 is not the type of hemoglobin
11 1 don't know if that explains the ' 11  and hematocrit that will cause somebody's death.
12 question, but based on what the pathiologist af 12 That's well tolerated. We get ladies with
13 says in their report. 13 C-sections that go down to 18, you know, 17
14 MR. : L have no other questions. | 14 hematocrits. We get postop patients who go lower
15 Thank you. 15  than Mr.. ,and they don't die.
16 FURTHER EXAMINATION 16 Q  But we're not talking x#bout other
17 BY MR. GASTON: 17 péople, with respect, we're talking about Mr.
18 Q Docior, when did you inform any 18 » So I need to know what are the other facts
19 attorneys that you excluded bleeding as the cause |19 that you intend to tell the jury to explain your
20 of death, other than iwe minutes ago? 20 opinion that his bleeding vas not a proximate cause
2] A Based onthe reports saying 2t  of his death for this man in this case?
22 that, and also on my review of the slides, that he 122 MR. : In addition to what be's
Page 127 Page 128
1 died of Kayexalate aspiration. It's specifically i already testified?
2 stated in the report — ' 2 MR. GASTON: No, I need —
3 (Celiphone call.) 3 Q You said — no. I just— that's my
4 MR. » Can 1 take this? 4 question.
5 {Brief pause.) 5 A Okay. As]just mentioned, his
6 BY MR.GASTON: 6 hemoglobin and hematocrit levels are not the type
7 Q Ido have another question for the 7 of level that would cause somebody to die. You
3 record. Doctor, your last answer didn't really 8 have to be significantly lower than that to die. |
9 answer my question, and I'l} ask it again. Whenis | 9 see this level in patients in the hospital every
i0 the firsi time thati you toid an aiiorney thai you 10  day, posioperatively, and they don't die. And from
11 excluded bleeding as one of the proximate canses of | 11 my experience, that level is not that low. I
12 Mr.. 's death? ' 12 doesn't even qualify for transfusion here at
13 A Within the last month, when T had a 13 Medical Center.
14 discussion with — actually, before that. First, 14 In addition, the hemaiomas are not
15 it was after I got the slides and the reports and 15 quantified, but they're not given a significant
16  discussed it with Mr.. ,and then 16 place, let me say, in the autopsy report, and
17 discussed it with another attorney, Miss , 17 they're not mentioned as a cause of death in the
18 Ibelieve. 18 autopsy report. If the prosector and the attending
19 Q Right When did you speak to Miss 19 at! - thought that this gentleman had bled fo
20 ? That's the question. 20  death, they would have more likely than not put it
21 A Within the Iast month. 21 into the sutopsy report. And it's not even
-t22 G Last 30 days? Okay. -22.  mentioned.
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1 Q  Can loss of blood lead to shock that can ! REPORTER'S CERTIFICATE :
2 lead to death? 2z ~ ,Certified Shorthand
3 A Sure. 3 tl:;p:ner and Ij[omry Pu:‘ldic, do hereby @@ ﬂf-:zl:
4 oregorng is a true and accurate transcript o
4 MR. GASTON: Thank you very much. 5 o sttt sove of e depostion o
5 THE WITNESS: You're welcome. 6 1., who first duly declared and/or
6 MR, i ; We won't waive. YOuCan | 7 affirmed, taken at the place and on the dats
7 send it to him -- {0 me, and I'll send it to 8  hereinbefore set forth.
8 the doctor. 9 1 further cetify that 1 am neither attomey
9 (Discussion held off the record.) 10 nor counsel for, nor refated to or employed by any
10 ME. - We've reached zn - 11 of'the parties to thie action in which this
11 agreement. There were actually eight-exhibits :i f:; :i’nu::was teken, nar fnancially nterested in
12 altogether in this case. Exhibit No. § is the 14  THE FOREGOING CERTIFICATION OF THIS TRANSCRIPT
13 set of medical records that the doctor was 15 DOES NOT APPLY TO ANY REPRODUCTION OF THE SAME BY
14 going to actually retain and keep. 16 ANY MEANS UNLESS UNDER THE DIRECT CONTROL AND/OR
15 Exhibits 1 through 5 are documents that 17 DIRECTION OF THE CERTIFYING REPORTER.
16 will be kept by Mr. Gaston, and he's going to 18
17 make copies and then return them to me. 19
18 And with.reference to lehibits Gor7, . 2 CA License No.
19 which’ are the pathology slides, Mr. Gaston : NJ License No.
20 will-retain and keep custody of Exhibits 6 and a1 NI License No.
21 7, have them reviewed by his experts, and then My Commission Expires
22 he will return Exhibits 6 and 7 back to me so 22 DATED:
Page 131
1 we can use them at trial.
2 MR. GASTON: That's accurate.
3 (Signature having not been waived, the
4 deposition of ! » MLD.
5  concluded at 6:33 p.m.) ‘
6
7
8
9
10
i
12
13
14
15
16
17
18
19
20
21
22 oL
34 {Pages 130 to 132;

Merrill LAD

{202)

861-3410 (800) 292-4789 (301)762-8282

{703) 2B8-0026

et -,

o




