_ ALICE IN DISCOVERY LAND
(A Practica] Guide Tp Recurrene Discovery Problams)

elssale worg te polnt oyt 0me practies] considerationy thay ocepr o A regular haqjs

in “Discovery Land.» 1y Prince George County, since 1995, specifte motious, fe,,

within the discovery Process, Tha Purpose of this article js o provide somy practica|
polnters. Wigh vy of the eXamples given, plense assume that for the specifle time
aud place, thy discavery riles in force pye identical tg those adopted by the Court of

Appeals,




2-401(e) and 2-401(d)(2)
90 Md. App. 660 (1992)
-Tn 1876, before his rendezvous with bistory st The Little Big Horn, Geaersl
George Armstrong Coster sent a slogle Itterrogatary to his protagonist, Sitting
Bull, and received 2 Tespouse upon which he acted to his deteiment:

Qt  When [ arrive at the Little Blg Horn who will be
there witk you?

At Asofthis time, I anticipate bringing only Crazy Horse
aud s few of his friendy,

Armed solely with this informaticn, and obviowsty fitrle thought, General
Custer embarked upon his appointment with destiny. It {s respectfully suggested
that had General Custer taken the slightest precautions permitted by the Marylsnd
Rules of Civit Pracedure, his kistory, i not that of the United States, would have
beea markedly diffevent, Any firot year Yaw studeat revléwm: this answer woald
bave concluded that it was noa-respongive, ambigaous to -n_ fault, and probably,
whether intentionrlly or not, misteading, General Custer, after Rule 2-431 good
Ialth attempts to discnse a more definitive answer with hls sdversary, could have
fited 2 motion pursuant to Md, Rule 2-432(b)(2), and asserted that Sitting Bull’s
response was “an evastve or tncocaplete answer”. The Court assumptively would
bave entered an Order requiring Sitting Ball to be far more specific. However, the
clozer one gets to the trial date the fess time thers is to get z Motion fited and ru'ed

upou in time to be of a practicai bepaflt,




Assuniing that General Custer fafled to adequately or timely review the
discovery, or wag stymied in hiy 2-431 efforta and had inadequate time left to fite o
motion apder Rule 2-432(bX(2) as suggested, ke had znother oplion

Rule 2-401(¢) stutes in material part:

Supplementation ot résponaés, Except in the cuse of u

deposition, & party who has respanded to & request or

order for discovery and who chiains further material

laformation before trial sha supplement the response

promptly. -

It is evident that the drafters of the Rule envisioned that it would be self.

executing; bowever, experience has taught practitioners xnd the Conrt that thiy i
not always the case, Suppose instead of ridiog out to Little Big Horu, armed caly

with the Anrwer given by Chief Sitting Bull, General Custer sont # document
Encaptioned;

Though the Rules do not expressly provide for the orention of such »
document, nefther da the Rules expressly prohibit the filing of such & document.
While all realize Rule 2-401(e) is guppogad to be self-executing. evidenced by the use
of the words “shall* agg “promptly”, that is not what frequently eccars, Jodges sre
periodieally required, just before or during trial. to resolve issney concerning th:
tardy deaignation of experts, additiona} fact witaesses, and the like. Iu the absence

of the flling of a Nutice of Service requestiug speciflc supplementation of discoviery
withiu & finite tine, the Trisl Tudge it placed in a position of aitempting to




Aecomplish “substantial justice whick Way fu effect harm one party or the other.

In Gmmtﬂg]ﬂ, 90 Md. App. 660 (l”i), A suit agufngt Glant Food for

#1llp and fall in 4 grocery aisle, the Trial Judge and subsequently the Court of
Special Appeals, were faced with thlg alltoo famitiar situation. One week hefore
trisl, tite Plalotiff acaended her neiwers tv inlercugulorics (o hucdude § previously
andesigaated expert witnesy and g previcusly unidentified lay witness, While ekl
case was reversed for other reasons, the Court of Special Appeals specifically held
that the Triat Judge did not abuse her discretion in permitting the two witnesses to
testity since the adminlatratioy of discovery rules had been feft ¢o the sound
discretion of tril Judges and evidence rhould not be excluded usless the delinguont
party was willtul, or contumacious in the failure to make a more timely disclosure.
See Kieiny, Welyy, 284 M4, 36 (1978).

Few practitioners would contend that learoing of sn additional expert anf
Iny witness one week hefore trisl was sufficlent. Ymugine however what the position
of the Trial Judge in Giant Food vs, Sattetfleld or in Custeo vs, Sitting Bull would
Bave been had Giant Food or General Custer submitted a “_Notica of Service" ur.der
Rule 2-401(¢) snd requested, sixty (60) days prior to trial, the supplementation of ali
discovery within a flfteeu (1) day period, While progaosticating Trlal Court
rulings or Appellate review Is a hazardoos occupation, It is respectfully saggested
thatin the face of » 2-401(¢) filing a3 suggested, the Trial Judge (n elther cuse would
have excluded the expert and lay witaess end conflned Crary Horse to “s few of hiy

friends” and not several thousand warriors,




“YOU AND ME AND A DOG NAMED B}LUE"
2.403(2)(6), 2-415(b) and 5-615

The lines that I have plaglarized from & well-known country and westers
tong will be utliized to answer & simple but frequenttv asked question and that i
Who can attend a deposition? I suggest to you that by the time you fintsh this
section the answer will be “you and me and & dog vemed Blue,”

Periodically us depositions are about to oceu r, & conference call will be
initiated by counsel to me as the Discovery Judge, The availabllity of a single
regularly assigned Judge to answer theae emergency que.ntiom has, in our opinlon,
facliitated the discovery process in this County. Some of the frequently raised
questions are: Who is entitled to be present ot the deposition? May sevaral lawyery
for a single party, law clerks, investigators, 2 non-party parent or apouse or expert
witaessen who joay be catled at trial alse be permitted to be present?

The proponent of exclusion loevitably cites 2-403{x)(6} that “digcovery be
conducted with no ave present except perrous designated by the Court”,

2-415(b) which pravides In substance that the examination and cross-exsmination of
the deponent should “proceed as permitted in tho trial of an nction jo open court™,
and 5-615 whick provides for the exclusion or non-exclusion of certain witnesses at
trial upon request of any party. In essence, counnsel arg'u;w that beesuse the request
will be made subscquently at trial, no one except the deponent. counsel, parties exd
Becessary techniclans should be present. Assuming that (be additiona) lndividuais

proposed to be excluded do not fall within the exceptions with respect to “witne:ses




oot (0 be excluded™. Ruls 5-615(b) or “permissive non-exclusion”, Rule 5-615(c), the
Court must declde who can be present.

An noted earliey, you and me snd & dog oamned Blue will all be at thiy
deposition. Exampie, PlaivtIff contends that a PIt Bull named Crusher bit bhm. The
defense contanda chat it was Blue, not Crusher, thal bi_i._ the Plyinidil, 1, ihe poas -
party owtier of Blue, have been subpoensed to .' deposi:ﬁnn of the Plaintiff Yduces
tecum”, which mcans bring the dog with yoo. At this deposition, defense counsel
expects the Plaintiff to ddentify Blue and not Crﬁ;her as the culprit. Siace the
stﬁute of Umitations har run, Plaletify counset abjects to our presence at the
Plalotiff's deposition. Under these clecumstances, slnci I am a potentinl defendant
In this or n future action becsuse of Blue's bite or non-bite status, I have declded to
bring a lawyer, you, Thus, i order to conduct this deposition, you and me and 2
dog named Blue wil! alf be in attendance over the vehement shjection of Plalotiff's
couneel,

There are of course situations in which the Court wilt exelnde (ndlvidusis
from depositlons, permit their attendinee but curtall any comments or actioss they
may take, or lssue necessary orders. Under our syrtem, sloce s slagle Judge 1s the
Dlscovery Judge, counsel knows who to contact as problems arise and the disruption
u_tur.d by the later filing of motions by partles for refuslug to proceed with

depositiont, ete., is kept to a minlmum.

REACH OUT AND TOUCH SOMEONE
2-418

An underutilized Rule is the one permitting the taking of depositions by

teiephont. Where witvessex were once readily fuund within the couxty or statc,




such is not the case in our highly mobfle society. The Courtis regularly called upan
to vesolve the issue of whether an impecunious party, ususily the plaintiff, can take
the deposition of an ussential witness who lves In Timbuktu or some other out of

state loration by telephone. Defendants, who are quite often represented by counsel

* pataingd by the Big Bucks Jnsurance Company, wish nol unly ¢ he preseut nithe - -

taking of the deposition ln Timbuktu, but aleo want the same to be videotaped and &
discovery deposition to be taken not Jess than two (2) weeks in advance.
Considering the relstive economie strengths of the two parties, we regularly
conclude that the Plaintift is free to participate n the discovery and videotaps
depositions by telephone. Similarly, defsnse counsel is free to fy to Timbakta to
take n discovery deposition, at which, Plaintiff will participate hy telepbone.
Defense counsel may then take a iater de bene exse videotape deposition, and the
Plaintiff will again attend hy telephone, The cost to the Big Buck Insurance
Company s In excess of 525,000, The coat to the Plaiutifl. less than $150,

Inventlve, imagloaitve use of telephone dep;:shiou for witnesses (2 or out of

state, absent, Wnfirm, ot indeed inearcerated should be fulty explored by counael.

WHAT BLOCKBUSTER DOESN’T KNOW
2-412(b), 2-419(a)(4)
2-416(b), 2-416(g)

The advent of the videotape, de bene esse deposition. has markedly reduced
the cost of produciug expert testimony at trial sud significantly entianced the
Court's abllity to maintaln an arderly trial schedule without whiting for the arrval

of expert witnesses who, in the undersigned’s expericace, ave jnevitably late, What

is overlooked by many practitiooers however, is the sertes of Rules that accompany




the taking of these depotitions, If & videotape depasltion is to be thken for uae at
trial, pursusnt to Rule 2-419(a)(4), the Notice establisbing the deposition shall vo
state. Perlodically, the Courtls called upon to exclude depositions at trial which did
not comply with this simple notice provision. U_ﬁder ﬁulc 2.419(n)(4), the videotmpe
defiosition of an expert, customarily defined as “anyone with a hriefcase and more
than twenty-five miles from home”, may be nsed for any purposc even though the
witoess is avallabie to testify, vo long as the Notice of the Depusition specifled thar it
was taken to be used at trial. There does not appear 10 be any diseretion vested [a
the Trind Judge JF the Notice falls tp alert the opponent that this deposition was for

use at trial.

The potential pitfalls of de Bene erse depositions however are not simply
confined to this Notice. Rule 2-416(g) provides:

.. A party intending to offer a videotape or sodiotaps
deposition ia evidence ghall notify the court and all parties
Ib writlng of that intent and of the paris of the deposition
to be offsred within sufficient time to allow for objections
to be made and ncted apon before the trial or hearing,”
{emphasis supplied),

Nothlug could be clearcr or more often ignored. In addition to the creation
of Notice of Service under 2-401(2) discusted carlier, a second suggestion is for the
crestion of & *form” pertinent to this Rule, Either in the original Notice ot in 2
Natice thut is generated jmmediately after the deposition, sud in elther case filed!
with the Court, the party intending to offer a deposition that is subject to this Rule
shouid immedintely gotily the Court and opposing connset. 1 o advance you Knew

yuu Wil offer the eutlve deposiilon, put this sssertlon ln the original 2-412(a)(4)




Notiee, Considering the proliferatlon of computers, this Notice shrould become a

standard pleading to be invariably filed by the party taking the deposition n
questlon - why else are you taking a de bene esse deposition except to introduce
evidence at trial? After the fillag of such & Notice, the burden of persuading the

Trisl Court to exclude, or indeed incinde if the Notice seeks fess than all of che

deposition 10 be introduced, fally upon the opposing party because 2-416(g) also

provides:

“Objections to al) or part of the deposition shall be made
Iu writing within sufficlent time to allow foy objections
to be made and acted upon before the trial or hearlog...”
Without fear of contradiction, I would suggest that pu Yris) ;ludga wishes to

wtop iz the middle of 2 tris! and read » transcript, review 1 videotape of a
deposition, or do both of these things in order to determing what portion or
portions sbould or eould be admitted into avidence und how at this iate stage ia the
proeseding this can mechanically be secomplished. Thro_ugh the simple filing of
single plece of papar, the burden of persuasion shifts to the party oppasing the

introduction of some or nll of the deposition. What do you bave to lose?

THE FIFTH (AND LAST) IME - NOT DR. KEVORKIAN
2-423

Of alt the oxymorons In the world an Independent Medica! Examination
occupies fivet place by thousands of leagues. There is nothing Independent sbhout
the process; it is bardly nodertaken for any Medical purpoxe and all too often
rescmbles an inquisition rather thau an Examination. The oft asserted “right™ of

the Blg Bucks Insurance Company*s counsel to require an |ndependent Medica:

Fxamination does oot exist lo fact or ln Isw. Rule 2-423, which does ot speak




sboat independent niedicai examinations but merely mettul or physical
examinations of a person under soms clrcumatances, provides o substance that the
Court haa diseretion in determining if such ap exsmination couid be undertaken,
and if 30, under what terms and conditions, Partles advance 4 number of “terms
wnd conditions” which they belleve uee justitied axder e cil curistances of a
particular case. Periodicuily, Plajntiff’s coungel will ask to be pregent or to have a
healtheare provider pregent or the spouss of the exumlﬁed petsou or the parent of a
child, etc. Each of these requests bas to be examined independently uader the
shioplistic rule of reassnnbieners. It is highiy donbiful that lawvers, clerks,
paralegals, or the Like, contribute ln Any mesningful respeet to the exemination
envisioned ander this Rule, and are routinely excluded, A different case however
caa be made for 4 heshthcare provider who Is prescut merely to observe, to insure
the nceuracy and thoroughuess of the examination, Simliarly, the spouse of an
alling partaer or the parent of a young child, arc x140 logleai persons to be present
#0 long as neither becomes involved in the process,

More difficult questions arise when, for articalated reasous, the lodividusl
being examined wants a tape or video record of the proceedings, 1f there Is & sound
reason for the request, it is inevitably granted. If there are po sound reasons aif it
appears to be merely a disruptive tactle, the rubing is the reverse,

The location of independent medical examinstions Is also often disputed. Itis
waressonable to require a Plaintlff iving i St. Mary’s County ta travel to Fradepick
for one of these examioationg, absent extraordinary cause. The location of the

Pluiniiffs vesldence und the availability of eomparable experts in n fastar 1the Court




will cousider. Additioansity, where the examination ia to be taken “out of State”, fur
example in Washingion, D.C, or northerg Virginie, inventlve PlaiotifPs counsel
hiave sdvanced the argument that If the examingtion is favorabic from the Plalotitr's
perspective It would be difficult or indeed economically prohibitive for the Plaintiff
to procure the testimony of the expert witness; therelore, e vxummdpatios should
tiot be beld beyond the Court’s subpoena process. 'This wrgument bas been
sufficiently fugenious to pevsnade the undersigaed to inavitably enter the same
order, If the examination is to be undertaken by an cxpert wituess who i not
amenable to service of process by » Maryland Court, then the expert witness is
required to provide a written report containing ali of bis o¢ ber findings within
fifteen (15) days of the date of the examination. The Court then graots leave to the
opposing party t depose the expert within a spacified perind of time, but not to
interfere with trisl. Under these circumatances, the cast of deposing the ont of Boate

expert witness i born by the party cequesting the exsmination and not by the party
taking the deporition.

The caption of this Section indicates the concetn many peactitloners have
with regard to certaln expert witnesses, There is a feellng amoagst trial lawyers
which has beeq recopolzed by appeliate Conrts that these expert witnesaes are not
truly lndapendent experts but merely advocates of hired guns. Ses Wrobleskl vs, de
L.ara 353 Md. 509 (1959) Under these clrcumutances, counsel quite often regqaest
that 4 list of threc to flve expert witnesses in the fleld be provided by the counset
requestiog the examination end to allow the oppunent to sefecr from that list, As

“Tair* ws this propesiton facially appears, it ls never granuted vver the ohjecton of




opposing coansel. While the Court does have the autbority to control examinations
under Rule 2-423, it does not have the authority to seiect, biy ¢xclusion or inclasicn,
ay party’s expert witnesses. The Court"s authority, it appenrs, Is mited under
most circumstances to regulating the conduct and reaulis of the examination, aot the

Individunl wha performs it,

ASK MY LAWYER, NOT ME
2-421(b) and 2-402(a)

Periodically, in response to an interrogatory that vagoely suggests the
application of law to facts, such as, “What are afl the facis constituting your
affirmative defeuse of contributory negligence?,” the Court will ses the following
response:

“Objection - this Interrogatory calls for a legal conclusion.'

With all due respect, it Is suggeated that counsel reviow Md. Rule -421(h)
which provides that agswers are required to “include all Information availabla 1o
the party directly or through agents, representatives or attorneys,” apd 2-402(a]
which pointedly provides that:

“...An interropatory or deposition question otherwise
proper is oot objectionable merely becayse the
response¢ invoives an opindon or coptention that
relates to fact or the application of Jaw to fact.™

There are limits however. No ope s supgesting that at a deposition n lay
witnoss should be asked to apply the Rule in Shelly’s case or the Rule Against
Perpetuities to n 550 word hypothetics) question. But when qeestions are poinfedly
directed, particeiarly towards issues raised by the party’s own pleading, It s

sppropriate to ask a question, the apswer to which may iuvolve a legal conclusion.




“1 RESERVE THE RIGHT TO CALL AS AN EXPERT
ANYRODY MENTIONED IN THE 4,916 PAGES OF
DOCUMENTS PRODUCED BY ANY AND ALL PARTIES
TO THIS LITIGATION.”

2-4062(e) Mischell va, Monteomery Ctv,, 88 Md. App. 542 (1951)
2-402(e)(2) 103 Md. App. 34 (1994)

As Julius Caesar noted:
“All Experts are divided fnto three party, Those 1o be

called at trisl, those not to be catled a1 trinl, and those
to be hidden undt trial.” )

Rule 2.402(¢){1) requires & party, zpon request, to name sod provide
specified iaformation about experts o be called st trial. Rule 2-402(e)}2) permits.
under some circumstances, the same disciosures with respect (o experts who are not
to be ealled at trial, No rule permits s party, wheu requestesl. to concenl elther the
{dentity or discoverable opinious of su expert witness, however. & party who chooses
to juvoke formal discovery under 2-402 “may not force disctosure of the findings or
opinions of experts who are retained by another party in anticipation of litigatior: or
for trial but who are dot expected ta be called to vestify™, Dorzey.v. Nold, 362 Md.
241 ut 254 (2001). The practitioner who accepts the answer nbave probably
deserves the trial by ambush that will inevitably occur, however either of the twe
aiternatives raised in Cyuster vy, Sitting Bull would resolve this iskae,

The second metsmorphosis of this issue occurs when the respondiog party
lists 26-2% supposed expert witneszas and ¥raperves the right to call any of the
foregotog expert witnesses™. The Rules do oot contempiate such mislending
designations. The number of trials in which 20-25 expert witnesyes have actually

been calied Is infinitesimal and I the undersigned’s experience non-existent. Thus,




the antwer s non-responsive and designed to mislend lﬁd copfuse the opponent.
This issue is resolved by the undersigned with a fairly succinet urder, which states in
pertinent part, that the opposing party s free to depose each und every expert
witness s laied, The order goes on to state that for each expevt witness not ealled.
by the opposing party at trial, tbe Court will asyess counsel Fees and the costs of
taking the deposition against the opposlng party sedior counsel. As if by n miracle,

the lst of 20-25 is reduced to 2-3 expected natnes and diseovery procecds.

PROTECT ME, I'M LATE
2-403, 1-351, 2-510()

FPerlodically, parties nnd non-parties seek a protective order asserting that
the requested discovery Is uppressive, irrelovant, emenaing, or just platn
“fattening.” In short, for whatever reasons, the movant simply doesn’t want ta
comply and seeks 8 protective order under 2.403. Sioce time iy usuaily & factor, the
movant also Qes a Motion to Shorten Thne under 1-204. Unfortunately, the
Moticn to Shorten Time tnvarlably fails to comply with the Notles provisions of
1-204(b) or 1-351, both of which specify that the Court may not graut sa ax parte
order, unless the moving party bas notiffed opposing comnset and thoss thet might be
effected by the proposed entry of the order “of the time and place the moving party
intends to confer with the Court”, Unfortunately, many Motlons to Shorten Time
and thus, the compaoion Motions for Protective Orders, languish undl fully

responded to by 811 partics or the requisite time expires. Read these Rules together

and make only one trip to the Courthouse.




Particularly adept counsel also apt for the provisions of Rule 2-510(f) whers
the real nature of the protective order request ln not the testimony of » witness but
the docnments which have been the subject of a subpocas. Rale 2-510(f) perraits the
{ndividual served with a subpocoa to attend the depositlon without the requested
documents, provided that an objection iy filed within 10 davs after service. The
depositlon may go forward but the documents will not be produced ualess, wd
until, the requasting party, withio 15 days of the deposition, moves for an order to
compel the production of ths documents.

NO PROPOSED
ORDER SUBMITTED

Res ispa loguitur - \ittle move need be said. After spending hours of time nad
the client’s mouney prepariog a 50 page motlon with dozens of exbibity, ete., all 09
often, counsel fail 1o submit a simplistic vrder that realistically encompasses the
Court's likely rullng or in the slternative, drafts un order which allows the Court to
strike out the non-utilized pertions. Gilbert & Sellivan observed “let the
punishment {it the crime”. The terms of order should bear some relationship to the
magoitude of the percelved discovery violation. !t is bighly unlikely, bordering aa
odds less than winaing PowerBal), that any Judge ju Maryland will order 2 defanit
or dismissal beeause the opponent's answers to interragatories were three hours
late, The order should require the interrogatories to be answered, not your

opponents t0 be executed,




[novitably, parties In discovery generate Motions To Compel for which
prders are presented in two different formats. That is to sav that the requested
discovery be provided “within ____days of the date of this ovder™ or “om or before
the __ dayof 20007

An srgument consistently has been advaneed {hat whea the Court uses the
fNirst type of order, it 1 not effective until it is entered by the Clerk and the tims to
producs, etc, does not commence uatil that entry. in 2 busy jurisdiction such s
Prince George's County, the Civil Clerk's office, which is understaffed and
underpald, is often 10 days behind in the entry of eoutine orders. The argument
advanced then is that the “offending party” huas the specified nomber of days from
the date the Court Clork entered the order, not the date the Judpe sigred it. This
deficiency Is cured by use of the second form of Order.

The second [orm takes into consideradon the l'n;:t that there may he detnys in
the entry of the order by the Clerk but requires that the dixcovery be provided by a
certaln date regardiess of when the Clerk enters the order, For upknown reasoss,
less than 5% of the Bar utflizes the second form of order.

KELCH AND SHENK
Kelek, 287 Md. 223 (1980)
Shenk, 86 Md. App. 498 (1991)

Contrary to papular opinion, Kelch and §benk are aot {he names of nomadic
tribes who wander the Gobi Desert. They are two fundamental declslons that sre
frequently iguored. After years of reviewlng Discovery Motions in this area, I am
convineed that no statement was ever taken of any witness or party except “in
anticipation of itlgation™ or us a “work produet of counsgel” or pursuant to the

“attorneyl/client relationship™. The lysue usually wrises when a Plaintiff, but

L&




otcasionally » Defendant, seeks 10 obialo the written or recorded statement ofa
party or wituess that was taken by the opponent’s lawyers. investigators, OF
(psurance representatives. ‘Fhe question is asked as {0 '\_'_n'rhuher {bere are nny such
statements, photography, e1c, and the response jncvitably is the same. First, there i
an objection because the respanse would invade the attorney’s work product of
would require the production of 2 wrltten or oral sstement made in zuticlpation of
liigation or is otherwise protected by the aftornqulieﬁt prizilege. Afwr a Rule
2.431 inquiry between counae!, usually, a0 ARWer ie amended 1o indicate that there
{s n statement of 8 witness or party but for the previnusly stated reasons it will not
be produced.

After the party in posseasion of the statement correctly responds to the
intervogatory, the txsue is framed., The date the staterment wa taiken, by whom it
was made, to whom it was made, and the elrcumatances under which it was made,
should be, but are not always, supplied.

It ta at this polnt that me& 287 Md. 123
(1940), and Dupont v, Forma:Pack. 351 Wid. 396 (1998) are instractive. The
procedures eatablistied in Kelch are simplistlc but often [gaored by the Bar. ¥or the
ease of the reader they re s¢t out below with updsated Rule references:

(a) To the event the motion respondent AVSWETS that it
s 30 knowledge as to the existence of such demanded
itemy, ot that, while it knows of thd item's existence, itis
neither within its possession BoF control, the burden is
on the demapding party to factually show to the contrary

by a preponderance of the evidence;
() T the responding party, however. while rcknowlsdging




litigation or for trinl” (or for apy other propes resson),
the burden Is upon the pesposding party to substanfinie
its Don=discovery assertion by a preponderance of the
evidence; and

(c) 1f, on the vther hand, the demanding party, while

recogulzing that the requensted item was “prepared
in anticipation of litigation or for trial” by bis
adversaty, claims discovery under the exception
authorized in Role 2-402(c) the burden ofs0
establishing by a preponderance of the evidence
rests on the exccption claiment.

Where there is a dispute the Court invariably schedules a hearing sud Keich
governs the burdeu of proof and persuasion. Unless the facts are vndisputed, snd
they never are, the party besring the burden of proof and pevsuasion must produce
evidence in the form of witnesses, depoaition extracts, or Affidavits usder 2-313(d),
ot just the argument of counsel.

In Shepk v. Berger, 86 Md. App. 498 (1991), the Court of Spaclal Appesh
dealt with & companion inaue. Where there {s particular information adverse to
party or a witess, such a3 photographs, tape recordings, videotapes and the like,
these ltems need not be disclosed to the witness/party helore the 1aking of that

specifle deposition but must be disclosed thereafter,

L’AUDACE, L’AUDACE, TOUJOURS, 1*AUDACE

Innavative approaches to age-old problems sre the hallmark of succesaful
practitioners, After rulisg on post deposition Motions fnvaiving 181 objections ina

183 page deposition, it occurred to the Court that there might he a better way tc

deal with this problem iu advance. Depasitions from Hell. whether engendered by

animosity of the puctics, counstl, or Loth occur in the practice of law.




When faced with these less than ucivil® dissovery proceedings connsel
accasionally ask the Court to spferse” the depositions -}n opt'..l'l {'ourt. Thin request
Is varely granted, inter alia, becauso it falls the “what's ia It for me test™, After 10me
thought however, & middic ground has been adopted and has been very successfal.
Instead of condncting the depositions «jn the presence of Judge” in a courtroomy,
they are scheduled in the conference room adjacent o Chambers, We have found
that the “proximity” vot wpresence” of a Judge ls ali that is required 10 maintain a
modest level of decorum. When a dlapate erupts, one of the four Judgts located in
this section of the courthouse will {ntervene on the record an<d resolve the dispute.
In the 30-40 depositiona conducted in this manner, over the jast § years, Court
involversent has been needed on 00 less than a dozen oceasians.

While not all jurledictions designate 2 specific Discovery Judge, ot are
required by Rule 16-102 to bave n Jndge in Chambers who 2an periorm the 1ame
function. ‘There it Do reason 1o cope with the depositions of the Hatfields and the

MeCoys, nor the afteymath of pleadings that inevitably ovens when this stmple
procedure is readily avaliable,

CALL THE JUDGE!

Quite often, I will receive s conferenco call from nll eouosel engaged in or
preparing to start & depuosition with & guestion of procedure. as in “Rlue™ infra ur
substance. By resolving the jssue in a pre-deposition confercnue call, na subsegunent
plesdings are filed, {he discovery procesy moves on smoothlv. and the cost of

litigation is reduced. Since there {s a Cour¢ Reporter present and usually a spenker




phone, there is & record, and the Court can dictate a brief Memorandam to the

Court Reporter outlining the dlspute and ity resolution.

FINALLY, QAR
2-43200)2)

The last thoughts thet 1 want to share still seeur freqoently. Interrogatorics
are propounded, answers recelved, 2.431 “conferences” undertaken, and Motioos 10
Compel filed. Iuvariably, connael will atiach the Interrogatories and usually the
Answers. Rarely will counsel comply with Rule 2-432(b)(2), “Countents of Motion™,
which requlres the Moving Party to set forth the Quertion, Anywer, aud Reason why
the Matlon should be granted or denled. In the absetice of compliance, the Motlon

Is denled without prejudice, Why notdo it right the first time?

M




Dispesitivs Motion Protocol

L A party filiag 2 Motion To Dismiss [not related to xlleged Discovery
violattons] or Motion For Summary Judgment wiil write a letter (0
the Judge who is sssigned to that Motlon |which is determined by the
Last number of the ense]. notifying the Judge tbat the Motion has been
fied and indicating whether a Hearing is requented. The letter should
be copied to oppasing counsel, but pot fited with 1he Clerk,

1. The party responding to the Motion To Disriss or Motion For
Summary Judgment will llkewlse send & simifar letrer 1o the Asvsigned
Judge. This letter should also be copled i0 opposing counsel, hut got
filed with the Clerk,

3 Upon receipt of the responding letter, the Judge will retrieve the
Court file in whith the Motion hias been filed and will rule an the
Motion. 1T a Hearing has been reguested. a Heacing will be set if the
Court belleves that the Motlon may be granted.

4, Requests for extensions of time to respond are 1o be addressed to the
Assigned Judge by letter.

s, The Motions Henring shall be set, by the Judge, no Iater than thicty
(30) davs after the Motion and Response have been {lled,

lll--.n-l-tlllculllllllnll.t!.llllllluil-q.c'nltq-ol-.lIIIDIIUIIDIII

The Assigned Judges for Dispositive Matlons arc determined by the last digit
in the case #: for consolldated cases, the first Nled case # i nxed:

i Spellbring 6 Hatten

2 Schiff 7 Shepherd
3 Martin 3 Whalen

3 Platt 9 f.amasaney
5 Missouri 0 L.ombardi

.llllllII‘lI.ll.."...ll...ll.l..'l.l.lll.'.ll.."llilll'll...ll...r

Other Motlops;

Mations to Sirike Appearance of Cosnsel ~ Send a Jetter notlfyiag Judge
Sothoron that the Motion has been filed,

Motions to Tramsfer For Forum Noa Conviens or To bismiss For Improper

Venwe - Sead a letter notifving Judpge Missourl that the Mation has been
Tied.




